INSIDE: Preview of Chapter 3: Federalism and the Unit 1 Review

The redesign is coming.
We've got you covered.
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Dear AP U.S.
Government Teacher:

As you well know, teaching AP U.S. Government and Politics is
simultaneously fun, rewarding, and intimidating. Stories about politics
fill the 24-hour news cycle. Government officials sometimes make
surprising decisions with uncertain consequences. Electoral outcomes
are difficult to predict and interpret. This means that you and I, and our
students, are frequently studying a moving target.

The redesigned AP" U.S. Government course presents an exciting

Karen Waples opportunity for us to provide students with the knowledge, skills, and

reasoning practices to enable them to understand and participate in

government and politics throughout their lives. The new AP exam focuses on disciplinary practices and
reasoning processes that require our students to think like political scientists, and apply those skills to

real world scenarios. This text, American Government: Stories of a Nation for the AP" Course, was crafted
specifically for this new course and thoroughly supports this new approach.

Each chapter in American Government: Stories of a Nation for the AP Course begins with a story
illustrating the relationship between citizens and the government. Here, our students engage with the
subject matter by learning about real people who have made a difference through political action. These
stories create a context that helps kids better understand the content.

The redesigned course also includes nine foundational documents and fifteen required Supreme Court
cases. This book examines each of the required readings and enables students to understand their
nuances, in language kids can understand, without overly simplifying the meaning of these important
documents and cases. AP’ Tips throughout the book will also help our students navigate the new exam.

To further support the redesigned course, this book program provides all of the resources you will
need (either in the book, or in the extensive print and digital resources) to teach concepts, skills, and
reasoning processes. Each chapter contains two AP’ Political Science Practices features to help students
apply the content in new ways and begin thinking like political scientists. The supplements are written
by AP" workshop leaders, former test development committee members, and veteran teachers who
have first-hand familiarity with the redesign. These supporting materials are geared toward making your
transition to the redesigned course as smooth as possible.

| invite you to delve into this sample chapter and explore how American Government: Stories of a Nation
for the AP" Course can help you and your students. From the text itself to its superior supplements, |
am proud of this book and believe it can help you and your students achieve success on the AP" exam.
More importantly, | believe this book will encourage our students to become citizens who are actively
engaged in their communities and nation.

Sincerely,
Karen Waples

Co-Author of American Government:
Stories of a Nation for the AP® Course
Teacher, Holy Family High School, Colorado

AP® is a trademark registered by the College Board, which is not affiliated with, and does not endorse, this product.
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This new offering from AP® teacher Karen Waples and college professor Scott
Abernathy is tailor-made to help you and your students transition to the
redesigned AP® U. S. Government and Politics course. Carefully aligned to the
course framework, this brief book is loaded with instructional tools to help

"This text is very comprehensive,
complete, and aligned perfectly
you meet the demands of the new course, such as integrated skills instruction, with the new course and exam.

The text covers the necessary
content for students to do well
on the AP® Exam. The chapter
review questions are excellent

and so is the unit review."

coverage of required cases and documents, public policy threaded throughout
the book, and AP® practice after every chapter and unit, all in a simple organization
that will ease your course planning and save you time.

— Michael A. Vieira,

WE’VE GOT YOU COVERED! Bishop Connolly High School, MA
¢ With a program specifically tailored for the new AP® framework and exam.
¢ With a brief student edition that students will read and enjoy.

¢ With pedagogy and features that prepare students for the AP® exam like no
other book on the market.

¢ With a teacher’s edition and resources that save you time in gearing up for
the new course.

¢ With professional development to help you transition your instruction.

For your review copy, contact your BFW High School representative, email us
at highschool@bfwpub.com, or visit highschool.bfwpub.com/APUSGovle.

AP® is a trademark registered by the College Board, which is not affiliated with, and does not endorse, this product.



Bl Meticulously Aligned to the REDESIGNED
AP" U.S. Government and Politics Course

From the Big Ideas to the Essential Knowledge statements, this book has been painstakingly
aligned to the concepts of the course. Each book unit corresponds to the same unit in the AP®
course framework. We've kept the coverage brief and targeted to make the book and thus the
course more manageable for you and your students.

Simple Modular
Organization

Pacing your AP® U.S. Government
and Politics course can be

very challenging with so many
concepts and skills to teach,
usually in only a single semester.
To help, we have segmented
chapters into 78 sections guided
by learning targets. Each section
serves as a discrete instructional
module—just enough for a
single day’s lesson to deliver
content, skills, assignments, and
assessments in a brief easy-to-
use “chunk.” Whether you are a
novice or veteran teacher, these
modules will save you hours of
planning time.

UNIT 1 - Democracy and the Constitution

UNIT 2 - The Branches of the Federal Government
UNIT 3 - Civil Rights and Civil Liberties

UNIT 4 - American Political Ideologies and Beliefs
UNIT 5 - Political Participation

3.3 Describe the development of American federalism over time.

REMEMBER + The boundaries between the authority of national and state governments have changed over time.

* Many of these changes have come about as a result of Supreme Court decisions in interpreting the
Constitution.
* The New Deal fundamentally reshaped American federalism.

KNOW * Thirteenth A drment: constitutional iment that outl slavery. (p. 11)

* Fourteenth Amend itutional dment that asserts that persons born in the United States are
citizens and prohibits states from denying persons due process or equal protection under the law. (p. 11)

* Fifteenth Amendment: constitutional amendment that gave African American males the right to vote. (p. 11)

* dual federalism: a form of American federalism in which the states and the nation operate
independently in their own areas of public policy. (p. 12)

= selective incorporation: the process through which the Supreme Court applies fundamental rights in the
Bill of Rights to the states on a case-by-case basis. (p. 13)

* cooperative federalism: a form of American federalism in which the states and the national government
work together to shape public policy. (p. 14)

THINK * How has American federalism changed and developed? What factors have helped to drive this change?
* How did nineteenth-century interpretations of American federalism serve to deny some Americans
their fundamental rights?
* What are the legacies of the New Deal? In what ways did the New Deal fail to achieve full inclusion
of Americans with diverse lived experiences?
*  Given the dynamic nature of federalism, what kinds of events might cause federalism to change in
the future?

3.3 Review Question: Free-Response

In Schechter Poultry v. United States (1935), the Supreme Court overturned a New Deal regulation
regulating the slaughter and sale of chickens. The regulation was challenged by the Schechter
Poultry Company, which was based solely in Brooklyn, New York.

In a unanimous opinion, the Court sided with the poultry slaughterhouse, stating that “the author-
ity of the federal government may not be pushed to such an extreme as to destroy the distinc-
tion ... between commerce ‘among the Several states’and the internal concerns of a State”

A. Identify the constitutional provision that is common to both Gibbons v. Ogden (1824) and
Schechter Poultry v. United States (1935).

B. Based on the constitutional provision identified in part A, explain how the facts of Schechter
Poultry v. United States led to a different holding than in Gibbons v. Ogden.

C. I|dentify another clause of the Constitution that supports the Supreme Court's ruling in
Schechter Poultry v. United States.

AP® is a trademark registered by the College Board, which is not affiliated with, and does not endorse, this product.




AP® Political Science PRACTICES
Interpreting Graphs and Charts:

® .
Integrated AP Perceptions of Federal, State, and Local Governments
Po I 1 t 1 Ca I S C 1 e n Ce The Pew Research Center is a nonpartisan organization that Less Partisan P ptions of
PraCtlceS Featu res conducts and analyzes public Oplnlcl'll through snzlrveys and ?tr'k‘er _ State; Local Govemments
tools. In 2013, researchers asked a series of questions about indi- 100
viduals'views on how favorably they viewed the federal govern- §
Each chapter includes 2-3 special ment, their state governments, as well as their local governments. g 9
s Those who answer these kinds of surveys are called respondents. |
features to enhance students 2 s a- 80
t fth s Political This was not the first time Pew researchers had asked the ques- ‘E’ - o
mastery o € coursess Folitica tion. They had data going back to the 1990s. The researchers E 63
Science Practices and Reasoning presented the collection of their findings over time with a fine g 504 57 98 56 €0
. graph (sometimes called a line chart). A line graph presents data =
Processes. Each includes as a set of points connected by lines: § 50
instruction, modeling, and o= 41
. . -~ The Gap in Perceptions of Federal, State, 2 404
practice in the AP® style. and Local Governmieiis 8
100 5 2 apn4 27
g
90 J
Favorable g 2 13
80 perceptions of... g 104
Z
70168 [eur local
e 83 | govemment | 0 ———— e — e —
_ 80 p . Rep Ind Dem Rep Ind Dem Rep Ind Dem
§ 57 | Your state Federal State Local
e 2 1
B 504 DOVRITARER® |
a0 Data from Pew Research Center www.people-press.org/2013/04/15/state-
& g Aot federal-rating-hits-new-low/
30 o8 [Fre lodora These data came from one administration of the survey, in 2013.
0] govemment | Note that differences in favorability ratings of the federal govern-
Lin Washington | ment appear to be more strongly associated with, or correlated
10 4 with, political party affiliations (Republican, Independent, and
Democratic) than views of state and local governments.
0l : - - - -
WOl 200 RS 2008 R 201 After studying these two presentations of data, consider and
i answer the following questions:
Data from Pew Research Center www.people-press.org/2013/04/15/state- 1. What do the numbers in the first figure represent?
viewed-f, b federal-rati hits-new-low
= 3 : s e 2. What does the height of each bar in the second figure
These kinds of graphs can be useful in presenting trends over time, represent?
in this case a widening gap between the favorability ratings that . —
Americans who responded to the surveys (a group that changed 3. Which favorability rating of federal, state, and .Iucalgovem-
with each survey) gave to the federal govemment, their state ment seemstot?enmr_e c;mnecned to the political party thata
governments, and their local governments. According to these data, respondent affiliates with?

Federalism and Public Policy: Education
In 1965, as part of Lyndon Johnson's Great Society, the Elementary and Secondary Integ rated Public Policy Cove rage

Educarion Act was passed in an effort to provide equal educational opportunities, particu-
larly for students living in low-income areas.” The Act provided federal grant money for the

states to create programs that would reduce dropout rares and improve schools. The ESEA Most traditional books relegate public policy to separate
Act was reauthorized in 2002, with the passage of the No Child Left Behind Act (NCLB).* . .

T e A B i i B chapters in the back of the book, but the new AP® course
This controversial law provided states with grant money, if they agreed to give standard-
ized assessment tests to students at certain grade levels. The wave of testing that followed integrates policy throughout. As you might expect from a book
was often criticized by school districts, teachers, parents, and, of course, students. In 2015, created specifically for the new course. American Government:
NCLB was replaced with the Every Student Succeeds Act (ESSA).** ESSA gave states more pecit y W u ’ / 4 :
latitude in setting educational standards but retained mandatory standardized testing. Stories of a Nation for the AP® Course incorporates public

Advocates of state control over educanion argue that the federal government has . . . . . .

overstepped its bounds in asserting control over whar has traditionally been a state issue. policy. This approach emphasizes how public policy functions
On the other hand, advocares for federal educarion policy argue thar students should not as the application of principles taught in each chapter and how

be educationally disadvantaged based on the state in which they live. See Figure 3.5 on
page 21 for differences in funding of schools. In the meantime, teachers, parents, and smu-
dents are caught in the middle as education policy continues to evolve.

public policies actually are implemented.

AP® is a trademark registered by the College.Board, which is not affiliated with, and does not endorse, this product.




Meaningful, Focused Work
on the Required Court Cases

The College Board chose fifteen required U.S. Supreme
Court cases to highlight the role of the U.S. Supreme
Court in interpreting the Constitution and Bill of

Rights. In American Government: Stories of a Nation

for the AP® Course, chapters that align with particular
cases introduce a deep reading of the case, point out
the importance of the case to the AP® course, and
assess students’ knowledge. Argumentation questions
introduce pertinent cases and ask students to articulate
a thesis, use the cases as evidence, and write an essay.

Integrated AP® Exam Practice

At the end of every section, chapter, and unit, you will

find AP®-style practice items—multiple choice questions,

free response questions, and argumentation questions—
that conform to the rewritten AP® exam. These
guestions were written and vetted by AP® teachers
deeply familiar with the format of the new exam.

Deeper Understanding
of the Foundational Documents

The revised course focuses on foundational documents
like the Declaration of Independence and the U.S.
Constitution. This book leads students carefully
through those foundational documents, quoting

them extensively, and summarizing their arguments.

In addition to multiple choice and free-response
practice, your students will also learn how to use the
foundational documents as evidence in the model
argumentation questions where they get practice
writing an essay in the style of the revised AP® Exam.

A supplemental document reader supporting the
study of the required foundational documents and
court cases is also available.

AP® Political Science PRACTICES
Studying Supreme Court Cases

In this book and in your course, you will be asked to interp Maks h for the Court's.
analyze, and apply key US, Supreme Court cases. To do so, decision and the logic behind it.
itwill be important to become familiar with the format and « Try togain a deeper understanding of the comumnlp
components of Supreme Court decisions, as well as how to case, which inelude the larger palitical ci
study them. which the case was decided.
Generally, do mudl b d! ks, Think
General Tips In Approaching These Key Cases * m“::n': e
= Reading cases takes time, especially at first, b legal decision f pwlrl:pd:y&mﬂa
duklonlsaspedﬂckhdnlvnltlnq&equlwmml hwmenmuuammdmtmheapp(bdhnmmmx
plenty of time. o Ba ik differinit Chces
* Supreme Court cases are usually organized using mduldonvdlbulldonomerﬂom&mamdﬂm
a four-part formula: may be overtus
= First, the Court gh of
clnmsecomhmllhrmmh-pmmdh Key Terms and Concepts in Reading Supreme
vho was involved, and how Court
Huorohithe colntorsienn: + Majority Opinion: The dedsion and legal reasoning of
* Second, asked to ; Amajority
m'ﬂﬂuﬂf\!!ﬂl!qulmd&lgmnic?ltm . MmtmwmmmM
Therefore, be sure that you understand the particular it o .
clause or amendment that the Supreme Court Is being their 5 C‘:xnlvinq
asked to interpret. a5 precedent for future cases, although they may contain
= Third, th h h This is reasoning that the Supreme Court might use in the future.
simply a decision about which party will prevail. o {dissant): There may be no di
. mmmmlmm-&mummﬂaln several. The: i by just voted with
the Court future
will have several reasons for its decision, and these are cases, they may ky down the logic of the other side should
usually explained in separate sections or the G fiu

AP® EXAM PRACTICE and Critical Thinking Project

MULTIPLE-CHOICE QUESTIONS

1. Which of the following pair of statements correctly describes both federal and unitary systems?

Federal Unitary
A. Powers of the states are expressly defined | The vague language of the constitution
in the Constitution, limits the power of the national government.
B. Most of the power is given to the state The national government shares power with
governments. state governments.

C. The national government has most of the | The national government has all of the
power, power, and there are no state governments,

D. Power is constitutionally shared between | The national government may grant certain
the national and state governments. powers to the states,

2. Which of the following statements best describes the impact of the Supreme Court’s decision in
McCulloch v. Maryland?
A. The Court ruled that states have autheority over commaercial activity within their borders,
weakening national power.
B. The Court ruled that the necessary and proper clause allows the national government to

AP® REQUIRED DOCUMENTS

In chapter 1, you have just met the Declaration of Independence. By this point in chapter 2,
you should know the two other major "foundational” documents that established the
U.S. Government as well as the three essays for and against adoption of the Constitution.

Document Scope

Articles of Confederation Even though the Articles of Confederation are no longer in
force, you should read them. The document is not that long.
Note how they are divided into thirteen articles.

Constitution of the United States | e Focus here on the original part of the Constitution as well
as on the Bill of Rights (see Section 2.4.)Make sure that
you understand the differences among the articles of the
Constitution and the branches of government that each
relates to.

Federalist No. 51 « “If men were angels no government would be necessary.”
« The government must control the governed and must
control itself.
e Checks and balances will prevent one branch from
becoming too powerful and taking away liberty.

Federalist No. 10 « Factions are self-interested groups that would harm the
community.

AP® is a trademark registered by the College Board, which is not affiliated with, and does not endorse, this product.




Critical Thinking
Projects to
Extend Learning

To add some fun and interesting
ideas for taking your class
beyond the exam, this book
includes Critical Thinking
Projects at the end of each
chapter and unit to prompt

CRITICAL THINKING PROJECT

Writing a Letter to the Editor on a Controversial Issue

Read the following excerpt from a news article.

Supreme Court denies Oklahoma and
Nebraska challenge to Colorado pot

By JOHN INGOLD | jingold@denverpost.com and
RICARDO BACA | rbaca@denverpost.com | The Denver Post
PUBLISHED: March 21, 2016 at 2:34 am | UPDATED: October 2, 2016 at 4:08 pm

The US. Supreme Court on Monday
declined to hear Nebraska and Oklaho-
ma’s proposed lawsuit against Colora-
do’s legal marijuana laws.

The 6-2 vote means the nation’s high-

marijuana continues to flow into Okla-
homa, in direct violation of federal and
state law. Colorado should do the right
thing and stop refusing to take reason-
able steps to prevent the flow of mar-

by increasing the amount of pot coming
across their borders.

Because the martter involves a dispute
berween states, it was filed directly to
the Supreme Court. The first step in the
lawsuit was for the justices to decide
whether they even wanted 1o consider
it. When the Supreme Court does

ccept

students to engage with the

such cases. the subsequent litigation can

course concepts in novel and
creative ways.

Engaging Stories
That Bring Abstract
Concepts to Life

Federalism

Dividing Power between the National

American Government: Stories Government and the States
of a Nation for the AP® Course
puts an emphasis on practical
applications by framing each
chapter with a story from

the real world showing how
the principles of government
have real effects that impact
real people. For example,

to understand political
participation and socialization,
we follow the story of an AP®
U.S. Government student in
Colorado who volunteered for
a Republican congressional
campaign and became
increasingly involved in
electoral politics.

U nder the Articles of Confederation, most of the
people’s authority had been placed in state
governments, which left the Congress constantly
struggling to secure cooperation from the states. That
changed with the ratification of the Constitution, but
the issue was not settled once and for all. The new
system of government divided authority between
two levels of government—the national government
and the states. As we will explore later in this chapter,
some powers, like those related to defense, national
security, and the economy, are exclusive to the federal
government. Some powers, such as police powers,

AP® is a trademark registered by the College.Board, which is not affiliated with, and does not endorse, this product.




B Complete Package to Support Your Instruction

This book comes with a wrap-around Teacher’s Edition, written by veteran AP® teachers
and College Board® consultants who know the course and know the students. Full of
creative and insightful ideas into teaching, pacing, and planning this redesigned course,
this Teacher's Edition is an indispensable tool for new and experienced teachers alike.

The Teacher’s Resource Materials include everything you need to support your teaching
and your students’ learning. From handouts to lesson plans, you'll find it all in the TRM
(available as a flash drive, or as resources in the e-book).

American Government: Stories of a Nation for the AP®

Course is available in a range of e-book platforms, a La u nCh Pad
including our fully interactive LaunchPad e-book. In

LaunchPad, every question in the book is assignable. This means that students can respond
directly in the e-book and have their work report to your gradebook. It includes integrated
Teacher’s Resource Materials and LearningCurve adaptive quizzing, and it works on any
device. To find the e-book that’s right for you, contact your Bedford, Freeman & Worth sales
representative.

Our LearningCurve adaptive quizzing engine will .

guide students to mastery of the course content. This a Learnlngcurve
first-ever LearningCurve for AP® U.S. Government is

specifically designed to build understanding of the

revised AP® course concepts.

The ExamView® Assessment Suite includes more than elﬂﬂd_{“;

a thousand AP®-style multiple choice, free-response, TURNING technologies

and argumentation questions to help students prepare EXAMVl E S@

Foundational Documents ASSESSMENT SUITE
and Court Cases Reader

for the AP® Exam. The ExamView Test Generator lets

you quickly create paper, Internet, and LAN-based

American Government tests. Tests can be created in minutes, and the platform is fully customizable, allowing
& 1 FA you to enter your own questions, edit existing questions, set time limits, and incorporate
multimedia. To discourage plagiarism and cheating, the test bank can scramble answers
and change the order of questions. Detailed results feed into a gradebook.

The Foundational Documents and Court Cases Reader covers all of the documents and cases
required by the College Board® as well as some frequently taught works that go beyond
the course framework. Each document is accompanied by reading support, commentary,
and guided questions to help students understand these complex texts. The court cases
are put into context, and provide key excerpts from the decisions to give students firsthand
experience with the language and reasoning without overwhelming them.

"American Government: Stories of a Nation is well-organized and designed to help
cover a broad swath of content in an efficient manner. It both covers the basic
material and provides teachers with ample resources to help students understand
the content. In addition, the embedded section reviews and the end-of-unit reviews

will go a long way towards preparing students for the redesigned AP® exam."

— Robert Fenster, Hillsborough High School, NJ

AP® is a trademark registered by the College Board, which is not affiliated with, and does not endorse, this product.
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"This textbook is accessible

to high school students—
students will find themselves
engaged in the topics due to

the provocative examples used
to illustrate the various points.
The updated nature of both

the examples and modern
political interpretation of the
Constitution keep the textbook
connected to the student
perspectivelexperience. The
AP® questions and included
focus materials will help prepare
students for success on the AP®
exam. The updated AP® review
materials not only provide
questions but also tips on how
to successfully respond."

— Bonnie Monteleone,
Brecksuville-Broadview Heights
High School, OH

"The text is a user-friendly
educational tool that combines
multiple components of the
AP® course into one place. The
chapters and sections are easily
navigable. The case studies to
open a chapter serve as a good
jumping-off point that can be
utilized to spark genuine and
in-depth conversation with
students, serving as an aid
to build connections to the
material. The review exercises
are in-line with the College
Board’s line of questioning on
the AP® Exam, as well as the
new initiatives being introduced
as part of the course redesign."

— Edward Williams,
Austin Preparatory School, MA
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Federalism

Dividing Power between the National
Government and the States

U nder the Articles of Confederation, most of the
people’s authority had been placed in state
governments, which left the Congress constantly
struggling to secure cooperation from the states. That
changed with the ratification of the Constitution, but
the issue was not settled once and for all. The new
system of government divided authority between
two levels of government—the national government
and the states. As we will explore later in this chapter,
some powers, like those related to defense, national
security, and the economy, are exclusive to the federal
government. Some powers, such as police powers,
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Angel McClary Raich and Diane Monson, who
consider themselves law-abiding citizens. Under
federal law, the sale, use and distribution of
marijuana is illegal, but the State of California
legalized the marijuana used by Raich and Monson
for medical purposes. Raich and Monson ended up
in a conflict between the federal and state laws.
Here they are outside the Supreme Court of the
United States, which settled the issue.
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federalism

a system that divides power
between the national and
state governments.

BN | EARNING TARGETS

are under the authority of the states. Some powers, like the power of taxation, are
shared, and some powers, like those that would take away the rights of citizens,
are denied to both levels. This system is called federalism.

The Constitution created a basic framework for our federal system but did not
define the boundaries sharply between the specific powers of the national and
state governments. Many of the most important and controversial issues in our
representative democracy involve difficult questions of American federalism.

In this chapter, we will explore federalism through the stories of Angel Raich
and Diane Monson, who use medical marijuana. In doing so, we will explore
the tensions inherent in American federalism, how federalism has changed
over time, and where it stands now.

After reading this chapter, you will be able to

3.1 Explain the tension in American federalism between state and
federal laws.

3.2 Describe how the Constitution divides power between the national and
state governments.

3.3 Describe the development of American federalism over time.

3.4 Explain how federalism changed in the twentieth and twenty-first
centuries.

3.5 Discuss the current status of American federalism and how it might
continue to evolve.

Bl 3.1 Conflict over Medical Marijuana

In 2002, Angel McClary Raich and Diane Monson filed law suits in a California federal
court against the U.S. government. They argued that their use of medical marijuana, which
was legal under the laws of California but illegal under federal law, was protected by the
laws of their state and by the Constitution of the United States.

“I am not a criminal,” Raich declared. “I do not deserve to be behind bars.”' Both
women were trying to cope with significant health issues and they wanted to use cannabis
as part of their treatment. Raich described her illnesses as an “inoperable brain tumor, sei-
zures, endometriosis, scoliosis and a wasting disorder. She [weighed] only 97 pounds and
claimed that without marijuana she’d starve to death.”? Diane Monson used marijuana as
part of her treatment for chronic back pain and spasms and grew her own plants.

Both women were using marijuana under the supervision of their doctors and in com-
pliance with a California state law, the Compassionate Use Act of 1996. This act made the
use and cultivation of marijuana for medical purposes legal if undertaken under the super-
vision of a licensed physician and in accordance with state regulations. However, Raich
and Monson feared that the federal government might restrict their access to medical mar-
ijjuana. The use, cultivation, or possession of marijuana is illegal under a federal law, the

64 CHAPTER 3 e Federalism
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Controlled Substances Act of 1970 (CSA).> Under
that law, marijuana is classified as a Schedule I drug,
among the most dangerous substances, such as her-
oin and LSD. The Controlled Substances Act of
1970 was enacted under Congress’s constitutional
authority to regulate interstate commerce. Raich and
Monson were caught between the laws of their state
and those of the nation. They found themselves
front and center in one of the most enduring debates
in American political life—that of federalism.

In August 2002, county deputy sheriffs and agents
from the federal Drug Enforcement Administration
(DEA) came to Monson’s home. The county offi-
cials concluded that her cultivation and use of mar-
jjuana were permitted under California law. After
a three-hour standoff, though, the federal agents
seized and destroyed the six marijuana plants that
she was growing. Monson alleged that the DEA’s
actions violated her civil rights and her rights under
California law.

The two women filed suit, and an appeals court ruled in their favor. U.S. Attorney
General Alberto Gonzales appealed, and the Supreme Court agreed to hear the case. Raich
and Monson based their claims upon the laws of California and the Constitution of the
United States. The Attorney General and the DEA countered that they were rightfully
upholding federal law and federal authority. “Everything we’re doing is according to the
law,” said Richard Meyer, a San Francisco-based DEA spokesman.* By enforcing federal
law, however, the DEA agents were restricting actions that were legal under California
state laws. The Supreme Court was asked to decide whether the Controlled Substances Act
prevailed over the California law that legalized medical marijuana.’

Raich and Monson’s legal challenge centered on a question fundamental to our sys-
tem of government: Where is the boundary between the powers of the federal government
and those of the states?

Many states have lessened
penalties for use of marijuana.
Several states have legalized
medical and/or recreational
use. The changes made by
the states have produced
dispensaries and retail outlets
for marijuana, along the

lines of another controlled
substance, alcohol. How do
sales at this store in California
create tension with the power
of the Congress to regulate
interstate commerce?

ZUMA Press, Inc. /Alamy

Section Review

This chapter’s main ideas are reflected in the Learning Targets. By reviewing after each section, you
should be able to

—Remember the key points,
—Know terms that are central to the topic, and
—Think critically about these questions.

3.1 Explain the tension in American federalism between state and federal laws.

REMEMBER Political authority is divided between two levels of government: the national government
and the states.
KNOW federalism: a system that divides power between the national and state governments. (p. 64)
THINK Explain how the conflict between California’s Compassionate Use Act and the federal Controlled Substances

Act reflects tensions between the national and state governments.

3.1 e Conflict over Medical Marijuana
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3.1 Review Question: Free Response

Twenty-nine states and the District of Columbia currently have laws broadly legalizing
marijuana in some form. Nine states and the District of Columbia have adopted the
most expansive laws legalizing marijuana for recreational use. Recently, California,
Massachusetts, Maine, and Nevada legalized recreational marijuana. California’s
recently passed Proposition 64 measure allows adults twenty-one and older to possess
up to one ounce of marijuana and grow up to six plants in their homes. Other tax and
licensing provisions of the law will not take effect until January 2018.

After reading the passage, use your knowledge of U.S. Government and Politics to respond to
parts A, B, and C.
A. Define federalism.

B. Describe one way in which the Controlled Substances Act of 1970 impacts the situation
described in the scenario.

C. Inthe context of the scenario, explain how federalism causes tension between the national
and state governments.

Bl 3.2 Federalism and the Constitution

The conflict between California’s marijuana law and the Controlled Substances Act demon-
strates tensions within our federal system of government.

Systems of Government

There are three ways of dividing power between the national government and the states.

unitary system (See Figure 3.1.) In unitary systems, one central government exercises authority over
a system where the central

government has all of the . . . .
power over subnational (devolve) certain powers to subnational governments, but it has the authority to take back

the subnational governments (such as states). The national government may delegate

governments. any powers it delegates. The United Kingdom, China, and Iran are unitary systems. The
United Kingdom has devolved some of the powers of the national government to regional
assemblies in Scotland, Northern Ireland, and Wales. However, Parliament still has the
final authority over policy making. Most countries have a unitary system. Strong central
governments often are hesitant to disperse power.

confederal system At the opposite end of the spectrum are confederal systems in which the subnational
a system where the

subnational governments . .
have most of the power. eral systems, national governments are heavily dependent upon the states to carry out

The Division of Power under Different Systems of Government

governments, such as states, have more power than the national government. In confed-

Unitary System Federal System Confederation

State
Government

National
Government

National
Government

State State National
Government Government Government
Concentrated power Divided power Decentralized power
66 CHAPTER 3 e Federalism

04_ABE_19536_ch03_063_096_pp5.indd 66

12/07/18 10:23 AM



and pay for public policies. The United States under the Articles of Confederation was an
example of a confederal system. Switzerland is organized as a confederal system.
Federalism is one of the most important innovations of the Constitution. In federal
systems, power is divided between the states and the national government. Each level of gov-
ernment retains some exclusive powers and has some powers denied to it. Federal systems have
constitutional protections for each level against encroachment on its powers by the other levels.
The United States, Mexico, Nigeria, and Russia are examples of countries with federal systems.

National and State Powers

In general, the powers of the national government are explicitly listed and described by the
Constitution. Enumerated or expressed powers refer to those powers granted to the national
government in the Constitution, and especially to Congress. These include the exclusive
powers that only the national government may exercise, such as the power to coin money,
declare war, raise and support an army and navy, make treaties, provide for the naturaliza-
tion of American citizens, and regulate interstate and foreign commerce. Most of the enumer-
ated powers in the Constitution are granted to the legislative branch in Article I, Section 8.

Implied powers are not specifically granted to the federal government. Under the nec-
essary and proper clause, in Article I, Section 8, however, Congress can make laws to carry
out its enumerated powers. For example, the Constitution does not give the national gov-
ernment the authority to create an air force (though the first hot-air balloon had taken flight
in 1783, before the drafting of the Constitution, and some may
have anticipated combat in the air). That authority, however,
is a necessary part of its power to raise and support a military.

Besides describing the enumerated and implied powers,
the Constitution denies certain powers to the national gov-
ernment. Although the original Constitution did not protect
many civil liberties, the federal government was prohibited
from violating some rights. The Constitution prohibits bills of
attainder, when the legislature declares someone guilty with-
out a trial. Congress may not pass ex post facto laws, which
punish actions that were legal when they occurred. Finally, the
national government may not suspend the writ of habeas cor-
pus, giving defendants the right to be informed of the charges
and evidence against them. The national government may not
admit new states to the union, nor can it change state bound-
aries without the consent of the state’s citizens. It also cannot
impose taxes on goods and services exported and imported
between states. (Refer back to chapter 2 for more information
on powers denied to the national government.)

The Commerce, Necessary and Proper,
and Supremacy Clauses

federal system

a system where power is
divided between the national
and state governments.

enumerated or expressed
powers

powers explicitly granted

to the national government
through the Constitution;
also called expressed powers.

exclusive powers
powers only the national
government may exercise.

implied powers

powers not granted
specifically to the national
government but considered
necessary to carry out the
enumerated powers.

Graduation celebrations at the United States Air Force

Academy in 2015. The Constitution gives the national

The Constitution contains a set of provisions—the commerce,
necessary and proper, and supremacy clauses and the Tenth
Amendment—that shape the relative authority of the state
and national governments. At the same time, however, it does 1} & 11 ed forces?

not outline just how the system of federalism would work. RJ Sangosti/Getty Images

3.2 e Federalism and the Constitution
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commerce clause

grants Congress the authority
to regulate interstate
business and commercial
activity.

necessary and proper
clause

grants the federal
government the authority to
pass laws required to carry
out its enumerated powers.
Also called the elastic clause.

supremacy clause
establishes the Constitution
and the laws of the federal
government passed under its
authority as the highest laws
of the land.

Tenth Amendment
reserves powers not
delegated to the national
government to the states
and the people; the basis of
federalism.

reserved powers

powers not given to the
national government, which
are retained by the states and
the people.

concurrent powers
powers granted to both
states and the federal
government in the
Constitution.

The commerce clause strongly influences modern American federalism. It grants
Congress the power to “regulate Commerce with foreign Nations, and among the several
States, and with the Indian Tribes.”® By using the commerce clause—in combination with
the necessary and proper and supremacy clauses—Congress has claimed the authority
to define nearly any productive activity as commerce. For example, even though Diane
Monson’s homegrown marijuana was never sold and did not leave her home state, the
federal government claimed the authority to regulate it as interstate commerce.

The necessary and proper clause gives Congress the power to “make all Laws which shall
be necessary and proper for carrying into Execution . . . Powers vested by this Constitution
in the Government of the United States.”” Also called the elastic clause, the necessary and
proper clause is a critical source of power for the national government, granting Congress
the authority to legislate as necessary for carrying out its constitutionally granted powers.

One of the Constitution’s most important statements about the power of the national
government is the supremacy clause, which reads, “This Constitution, and the Laws of
the United States . . . shall be the supreme Law of the Land.”® The supremacy clause means
that the states must abide by the laws passed by Congress, even if state constitutional
provisions conflict with them. States must abide by national treaties, and state courts must
follow the Constitution.

Powers of the State Governments

The Constitution does not specifically use the word federalism and is much less specific
about powers allocated to the states. Much of the protection for state authority comes from
the Tenth Amendment, which states, “The powers not delegated to the United States by
the Constitution, nor prohibited by it to the States, are reserved to the States respectively,
or to the people.” Those who advocate for more state authority argue that the Tenth
Amendment limits the federal government to the power enumerated in the Constitution and
that the states and the people have superior power over all remaining issues. However in
United States v. Darby (1941), the Supreme Court labeled that interpretation of the Tenth
Amendment as a “truism,” meaning that it was not supposed to give the states and people
powers that supersede those of the national government.' The Supreme Court’s decision
in Garcia v. San Antonio Metropolitan Transit Authority (1985)" involved whether or
not the San Antonio Metropolitan Transit Authority had to comply with the Fair Labor
Standards Act in paying its workers. The Supreme Court ruled, in effect, that Congress
could decide when to regulate activities by state and local governments.'?

Reserved powers were not given to the national government and are, therefore,
retained by the states. Among the most important of these are police powers, which state
governments use to protect residents and provide for their safety, health, and general wel-
fare. States are also authorized to conduct elections, including those for national office."
States have the power to establish local, town, county, and regional governmental bodies.
Article V gives states the final say about whether an amendment will become part of the
Constitution. The Constitution cannot be amended without the consent of three-fourths
of the states, either by their legislatures or by ratification conventions in the states.'*

Finally, both the national government and states are given the authority to act in cer-
tain areas of public policy. These concurrent powers allow national and state authority to
overlap. The power to tax is shared by the national and state governments. Both levels are
allowed to borrow money, although many states place more restrictions on their ability to
go into debt than does the federal government. Both may pass and enforce laws, create and
operate a system of courts, and charter banks and corporations (see Figure 3.2).
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Enumerated, Concurrent, and Reserved Powers in American Federalism

POWERS GRANTED
Federal Shared State
Enumerated and implied powers Concurrent powers Reserved powers
Coin money Levy taxes Provide police and fire protection
Declare war Borrow money Conduct elections
Raise and support armed forces Regulate interstate commerce Amendments approved by 3/4 of
Make treaties Regulate banks the states
Provide for the naturalization of citizens Create and operate court systems Establish local, t(;lzvn&;oun ty, and
regional bodies
Regulate interstate and foreign Determine voting qualifications g
trade and trade with Indian tribes Regulate intra state commerce
POWERS DENIED
The federal government may not: States may not:
o Violate rights and liberties outlined e Enter into treaties with foreign
in the Bill of Rights governments
o Admit new states without the e Print money
consent of the territory’s residents e Tax imports or exports

e Change state boundaries without e Declare war
consent of its residents

e |mpose taxes on goods and
services exported and imported
within state boundaries

Regional and Local Governments Rely on the States

The Constitution does not describe the powers of the levels of government below the states—
cities, towns, counties, and districts. Generally, relationships between states and local govern-
ments are unitary, with the authority of the smaller units dependent upon and subordinate
to the power and authority of the state. States can disband local governments because their
power and sovereignty depend on the state. States can also set rules that local governments
must follow. For example, state governments can set rules governing public utilities or change
the boundaries of school districts or combine two school districts into one larger one.

Therefore, while we often talk about three levels of government in the United States—
national, state, and local—from the point of view of American federalism there are only
two—national and state. Dependence upon state authority is often a source of frustration
for mayors, school board members, and other local officials.

full faith and credit clause

Relationships between States Federalism does not just involve the relationship between  constitutional clause

the national government and the states. States also interact with each other. Article IV of ~ requiring states to recognize
the public acts, records, and
civil court proceedings from
requires states to recognize the public acts, records, and civil court proceedings from another state.

the Constitution outlines the obligations between states. The full faith and credit clause

3.2 e Federalism and the Constitution 69
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extradition

the requirement that
officials in one state return
a defendant to another
state where a crime was

another state. This means that a couple married in Vermont is still married when their
family relocates to South Carolina, even though the requirements for getting a marriage
license may differ between states. When a couple divorces, a child-support order issued in
one state is enforceable in another state.

There are limits to the full faith and credit clause. If you drive through Missouri on
your way to college, Missouri must recognize your driver’s license. But if you move to
Missouri, the state can compel you to obtain a new driver’s license."

Someone who commits a crime in one state may flee to another state in an attempt
to avoid prosecution. Extradition is the requirement that officials in one state return a
defendant to another state where a crime was allegedly committed. Most states are happy
to comply with extradition because they don’t want to harbor criminals.

The privileges and immunities clause prevents states from discriminating against

committed. people from out of state. For example, Florida cannot charge a higher sales tax for tourists

privileges and immunities 2t Disney World, or anywhere else in the state, than it charges for in-state residents.'* You

clause

constitutional clause

that prevents states from
discriminating against people
from out of state.

might wonder why state-funded universities can charge more for out-of-state than in-state
college students. As a taxpayer of the state in which you live, you and your parents have
already subsidized your state’s colleges. As a general rule, the more fundamental the right,
the more it is protected from discrimination under the privileges and immunities clause.

Section Review

3.2 Describe how the Constitution divides power between the national and state governments.

REMEMBER The Constitution lays out much of the framework of American federalism. The supremacy, necessary
and proper, and commerce clauses define federal powers.
KNOwW e unitary system: a system where the central government has all of the power over subnational
governments. (p. 66)
e confederal system: a system where the subnational governments have most of the power. (p. 66)
e federal system: a system where power is divided between the national and state governments. (p. 67)
e enumerated or expressed powers: powers explicitly granted to the national government through the
Constitution; (p. 67)
e exclusive powers: powers only the national government may exercise. (p. 67)
e implied powers: powers not granted specifically to the national government but considered necessary
to carry out the enumerated powers. (p. 67)
e commerce clause: grants Congress the authority to regulate interstate business and commercial activity. (p. 68)
e necessary and proper clause: grants the federal government the authority to pass laws required to carry
out its enumerated powers. Also called the elastic clause. (p. 68)
e supremacy clause: establishes the Constitution and the laws of the federal government passed under its
authority as the highest laws of the land. (p. 68)
e Tenth Amendment: reserves powers not delegated to the national government to the states and the
people; the basis of federalism. (p. 68)
e reserved powers: powers not given to the national government, which are retained by the states and the
people. (p. 68)
e concurrent powers: powers granted to both states and the federal government in the Constitution. (p. 68)
e full faith and credit clause: constitutional clause requiring states to recognize the public acts, records,
and civil court proceedings from another state. (p. 69)
e extradition: the requirement that officials in one state return a defendant to another state where a
crime was committed. (p. 70)
e privileges and immunities clause: constitutional clause that prevents states from discriminating against
people from out of state. (p. 70)
THINK How does federalism create tensions between the states and the national government?
70 CHAPTER 3 e Federalism
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3.2 Review Question: Free Response

In Texas v. Johnson (1989), the Supreme Court overturned a Texas state law banning flag burning
as a violation of the First Amendment’s protection of free speech. According to an article by the
Washington Post,

Polls show that most Americans want flag desecration outlawed . . . They said that
burning a U.S. flag in public—while rare these days—is a reprehensible insult to the
nation’s founders and a dishonor to the Americans who died fighting tyranny.

—Charles Babington, “Senate Rejects Flag Desecration Amendment,” Washington Post, June 28, 2006

After reading the scenario, use your knowledge of U.S. Government and Politics to respond to
parts A, B, and C.

A. Inthe context of the scenario, explain why federalism makes it difficult for states to address
an issue like flag burning, even though most Americans want flag desecration outlawed.
B. Explain how the process for amending the Constitution reflects federalism.

C. Explain why it was difficult to pass a constitutional amendment banning flag burning, even
though most Americans wanted to outlaw flag desecration.

Bl 3.3 The Dynamic Nature
of Federalism

Federalism changes over time. Defining the relative power of the national and state govern-
ments happens through a dynamic political process. In this section, we will look at federalism
through the early twentieth century. Perhaps the most important figure in shaping federalism
after the ratification of the Constitution was John Marshall, chief justice of the Supreme Court
from 1801 to 18335, and the longest-serving chief justice in American history. During his ten-
ure, Marshall issued several of the most important decisions that define American federalism.

The Marshall Court: Expanding National Power

The first of the major federalism case decided by the Marshall Court was McCulloch v. Maryland
(1819)." The case centered on the Second Bank of the United States, a national bank chartered
by Congress, whose charter had been left to expire amid a “debate about its constitutionality.”*®
Many questioned if Congress had the authority to charter a national bank.

Several states, including Maryland, passed laws to tax the Second Bank of the United
States. Bank officials in Maryland refused to pay the state tax, and the dispute went to the
U.S. Supreme Court.

The case centered on two questions: Did Congress have the authority to establish the

bank in the first place? And did individual states have the authority to tax its branches oper-

AP® TIP

ating within their borders? Chief Justice John Marshall’s opinion on both questions, speak-
ing for a unanimous Supreme Court, came down firmly on the side of the authority of the
national government. The decision emphasizes that the states and people ceded some of their
sovereignty to the national government in ratifying the Constitution. The decision states,

The assent of the States in their sovereign capacity is implied in calling a convention, and
thus submitting that instrument to the people. But the people were at perfect liberty to
accept or reject it, and their act was final. It required not the affirmance, and could not be
negatived, by the State Governments. The Constitution, when thus adopted, was of com-
plete obligation, and bound the State sovereignties.'

3.3 e The Dynamic Nature of Federalism
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AP® Political Science PRACTICES

Analyzing Supreme Court Cases

In this book and in your course, you will be asked to interpret,
analyze, and apply key U.S. Supreme Court cases. To do so,

it will be important to become familiar with the format and
components of Supreme Court decisions, as well as how to
study them.

Make sure you understand each reason for the Court’s
decision and the logic behind it.

e Try to gain a deeper understanding of the context of the
case, which may include the larger political climate in
which the case was decided.

e Generally, do not worry too much about details. Think
about the big picture, especially the implications of the
decision for constitutional law and public policy. Consider
how the case sets a precedent to be applied in future cases.

General Tips in Approaching These Key Cases

e Reading cases takes time, especially at first, because a legal
decision is a specific kind of writing. Be sure to give yourself

plentyioftime: e Be sure to practice comparing different cases. Sometimes,

one decision will build on others. Sometimes, a previous
decision may be overturned.

e Supreme Court cases are usually organized using
a four-part formula:

e First, the Court gives an overview of the facts of
the case. Become familiar with what happened in Key Terms and Concepts in Reading Supreme
the case—who was involved, and how the case rose Court Decisions

through the court system. ¢ Majority Opinion: The decision and legal reasoning of

e Second, the Court explains the issue it was asked to the majority of justices. A majority opinion may be unanimous.
resolve. In the fifteen required Supreme Court cases,
the fundamental issue always involves the Constitution.
Therefore, be sure that you understand the particular
clause or amendment that the Supreme Court is being

asked to interpret.

e Concurring Opinion (concurrence): There may be no
concurrences, or many. These are opinions written by justices
who voted with the majority but have different or additional
reasons for their decision. Concurring opinions do not serve
as precedent for future cases, although they may contain

¢ Third, the Court announces who won the case. This is reasoning that the Supreme Court might use in the future.

simply a decision about which party won. e Dissenting Opinion (dissent): There may be no dissents or

¢ Fourth, and most important, the Court explains
the reasons for its decision. Sometimes, the Court
will have several reasons for its decision, and these are
usually explained in separate sections or paragraphs.

several. These are opinions written by justices who voted with
the minority. Though they do not serve as precedent for future
cases, they may lay down the logic of the other side should
the Court decide to reevaluate precedent in future cases.

Citing the necessary and proper clause of the Constitution, Marshall affirmed the right

of Congress to establish the bank, arguing, “Let the end be legitimate, let it be within the

scope of the Constitution, and all means which are appropriate, which are plainly adapted to

that end, which are not prohibited, but consist with the letter and spirit of the Constitution,

are Constitutional.”? Marshall argues against a strict, literal view of the Constitution in

stating,

The subject is the execution of those great powers on which the welfare of a Nation
essentially depends. It must have been the intention of those who gave these powers to
insure, so far as human prudence could insure, their beneficial execution. This could not
be done by confiding the choice of means to such narrow limits as not to leave it in the
power of Congress to adopt any which might be appropriate, and which were conducive

to the end.?”

A constitution, he argued, cannot contain the “prolixity of a legal code. Its nature, there-

fore, requires that only its great outlines should be marked.”?* The right to establish the bank

was, according to Marshall’s logic, a valid implied power of Congress, even though the right to

CHAPTER 3 e Federalism
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create a national bank is not explicitly given in the text of the Constitution. The
opinion states, “Among the enumerated powers, we do not find that of estab-
lishing a bank or creating a corporation. But there is no phrase in the instrument
which, like the Articles of Confederation, excludes incidental or implied pow-
ers and which requires that everything granted shall be expressly and minutely
described.”?

This means that Congress is not limited by its expressed powers. Under
the necessary and proper clause, it has the implied authority to take actions
needed to carry out its expressed powers.

On the second question—of the authority of individual states to tax the
branches of the Second Bank—Marshall and the Court also came down on
the side of the national government. Maryland and other states did not have
the authority to tax the bank’s state branches. Arguing “the power to tax
involves the power to destroy,” the Court ruled, “State governments have no
right to tax any of the constitutional means employed by the Government of
the Union to execute its constitutional powers.”?*

Having reaffirmed the constitutionality of implied powers under the nec-
essary and proper clause in McCulloch v. Maryland, the Marshall Court next turned its
attention to other sources of national power.

In Gibbons v. Ogden (1824), the Marshall Court weighed in on the powers of Congress
under the commerce clause of the Constitution.”’ As with the McCulloch decision, the Court
in Gibbons affirmed national power. Known as the “steamboat monopoly case,” Gibbons
v. Ogden arose from a battle between two powerful businessmen in the steamboat business
in New York and New Jersey. Aaron Ogden had been granted a monopoly by a New York
state law that protected his routes within New York and between New York and New
Jersey. Thomas Gibbons was a steamboat operator who had been granted a license by the
federal government to operate on the same route. Gibbons filed suit to block the monopoly
that the State of New York had granted Ogden.

Marshall’s decision in the case reaffirmed national power using a different part of
the Constitution. While McCulloch involved the necessary and proper clause, Gibbons
focused on the power of Congress to regulate trade “among the several States” as part
of its authority under the commerce clause. Marshall also cited the power of the national
government under the supremacy clause. The Court, again unanimously, struck down the
steamboat monopoly between the two states and the part of the New York law that had
made the monopoly possible. In doing so, Marshall affirmed the exclusive authority of
Congress to regulate interstate commerce, defining commerce “among the several States”
as including “the deep streams which penetrate our country in every direction [and] pass
through the interior of almost every state in the Union.”?¢

Lurking in the background during this time were the interconnected and unresolved
problems of slavery, states’ rights, and American federalism.

The Thirteenth, Fourteenth, and Fifteenth Amendments

Following the Civil War, three amendments were ratified that reduced the power of the states.
The Thirteenth Amendment outlawed slavery. The Fourteenth Amendment contains several
clauses that place limits on state actions. The first section of the Fourteenth Amendment pro-
vides that all persons born in the United States are citizens. The effect of this section meant
that Southern states could not deny citizenship to former slaves. Under the Equal Protection
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Even today, Chief Justice
John Marshall’s decisions
are among the most
important in shaping the
powers and limits in U.S.
federalism. Robert Sully
painted this portrait in
1830, when Marshall was in
his seventies, near the end
of his long career in politics
and as the fourth chief
justice of the Supreme

Court.

GRANGER /GRANGER-All rights
reserved.

Thirteenth Amendment
constitutional amendment
that outlaws slavery.

Fourteenth Amendment
constitutional amendment
that provides that persons
born in the United States are
citizens and prohibits states
from denying persons due
process or equal protection
under the law.
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Fifteenth Amendment
constitutional amendment
that gave African American
males the right to vote.

dual federalism

a form of American
federalism in which the
states and the nation operate
independently in their own
areas of public policy.

Clause, states may not deny persons equal protection under the laws. The Due Process Clause
prevents states from denying persons due process under the law. The Fifteenth Amendment
gave African Americans the right to vote. These three amendments were passed to limit the
ability of states to discriminate against their citizens. We will study these amendments in more
depth in chapter 5.

Following the Civil War, the Supreme Court did not strongly support African
American civil rights, a move that would have provided uniform protection for African
Americans at the national level. Instead, it affirmed a vision of federalism that recognized
state authority, even if that authority was used to restrict the rights of citizens based only
on their racial identity.

Plessy v. Ferguson (1896) was a landmark case in restricting the rights of African
Americans following the Civil War and asserting states’ rights. In this case, the Supreme
Court upheld the constitutionality of legalized racial segregation (the separation of indi-
viduals based on their racial identity) and the ability of states to pass such laws.?” Plessy
was a test case, organized by the African American community in New Orleans to chal-
lenge Louisiana’s segregation laws. Homer Plessy, “a light-skinned man who described
himself as ‘seven-eighths Caucasian,”” had been arrested and fined for violating a state law
requiring separate railroad facilities for whites and African Americans.?®

In the decision in Plessy, Justice Henry Billings Brown declared that Louisiana’s law
did not violate the Fourteenth Amendment. Arguing that “[s]ocial prejudices cannot be
overcome by legislation,” Brown upheld Plessy’s conviction and declared that “separate
but equal” did not violate the Constitution.

Justice John Marshall Harlan, the lone dissenter on the Court, countered, “Our
Constitution is color-blind, and neither knows nor tolerates classes among citizens. In
respect of civil rights, all citizens are equal before the law.” Harlan, correctly, as it would
turn out, saw Plessy as a dangerous and damaging ruling. Brown’s majority opinion, how-
ever, set policy. The ruling that racial segregation could be constitutionally permissible
endured for almost sixty years. We will explore the efforts—first in the states, later in the
Supreme Court—of individuals to overturn this doctrine in detail in chapter 9.

Shifting from Dual to Cooperative Federalism

For much of the history of the American republic, the model of the relationship between
states and nation was one of dual federalism, which presumes a distinct, though not com-
plete, separation between the federal and state governments, as if both operate side by
side with relatively little interaction between the two. Dual federalism, according to an
observer of American government in 1888, “is like a great factory wherein two sets of
machinery are at work, their revolving wheels apparently intermixed, their bands crossing
one another, yet each set doing its own work without touching or hampering the other.”?
(See Figure 3.3.)

The Supreme Court drew a similar image of two separate systems in the nineteenth cen-
tury: “The government of the United States and the government of a state are distinct and
independent of each other within their respective spheres of action, although existing and
exercising their powers within the same territorial limits. Neither government can intrude
within the jurisdiction, or authorize any interference therein by its judicial officers with the
action of the other.”® In fact, however, the division of authority between states and nation
ational government has never been clean and neat. Even in areas of public policy that have
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Dual Federalism

For much of the history of the American
republic, state and federal governments
operated under an arrangement of dual
federalism. In this model, federal and
state governments have distinct powers
and function independently of one
another, addressing their own areas of
policy, something like separate layers of
the same cake. Here, a red-white-and-
blue layer cake depicting dual federalism
was made by students in Minnesota to
celebrate federalism.

Erik Anderson @MrAndersonGov : 3 Feb 2017
Federalism cake day today in #APGov! Great (and tasty) examples of
cooperative and dual federalism! #vvmsgov

Erik Anderson

been traditionally handled by the states, such as education, the federal government has been
involved.*!

As America industrialized, the states and the national government attempted to reg-
ulate wages, working conditions, and the right to unionize. However, the Supreme Court
struck down many of these efforts, including initial efforts to regulate child labor. The
Court ruled that such efforts violated the Constitution’s protection of the liberty of
contract. Some legal scholars have labeled this time as the Lochner Era after the case
Lochner v. New York (1905),%% in which the state tried to limit the working hours of bakers
to 60 hours per week.

In 1925, the Supreme Court weighed in on the rights states must provide their citizens.

As will be discussed in chapter 4, Gitlow v. New York® began the process of selective selective incorporation
incorporation, by which fundamental liberties in the Bill of Rights are applied to the states the process through which

. his i h h . f th h the Supreme Court applies
on a case-by-case basis. This is done through Section 1 of the Fourteenth Amendment, ¢,,qamental rights in the Bill
which provides, “nor shall any State deprive any person of life, liberty, or property, without  of Rights to the states on a
due process of law; nor deny to any person within its jurisdiction the equal protection of ~case-by-case basis.
the laws.”

In the Gitlow case, the Court ruled that freedom of speech and the press are fundamental
liberties protected by the due process clause from violations by the states. This limited states’
actions in taking away the personal freedoms guaranteed in the First Amendment. Over
time, on a case-by-case basis, the Supreme Court has applied the Fourteenth Amendment to
prevent states from taking away most of the liberties provided in the Bill of Rights. cooperative federalism
During the latter part of the nineteenth century and the early decades of the twentieth,  aform of American
federalism in which the states
and the national government
work together to shape
policy. Under this type of federalism, the two levels do not generally play the same roles.  public policy.

states and the national government moved away from dual federalism toward a system of
cooperative federalism, in which both levels work together in the same areas of public
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Cooperative Federalism

Beginning in the late nineteenth
century and extending into the early
twentieth, state and federal
governments forged a relationship of
cooperative federalism in which they
worked together to shape public policy.
Marble cake is often used to show

the mixing in the new relationship—this
cake was enjoyed by students at
Centerville High School in Fairfax,
Virginia. Notice that in cooperative
federalism the colors (and functions)
are less distinct.

Catherine Ruffing

Instead, the national government tends to be “responsible for
raising revenues and setting standards,” while state and local
governments remain “primarily responsible for administering
the programs.”3* (See Figure 3.4.)

The Great Depression and Changes in
American Federalism

The Great Depression, and the inability of state governments
to cope with the crisis, increased the power of the national
government and changed the nature of federalism. The crisis
of the Great Depression strained American federalism. During
the boom times of the 1920s, states increased their spending,
especially to expand the highways for the nation’s growing fleet
of automobiles. To do so, states borrowed large amounts of
money. When the economic crisis took hold, many state govern-
ments faced shortfalls and were unable to respond to their resi-
dents’ needs. Local governments also were overwhelmed, unable

* ™ Franklin Delano Roosevelt’s inaugural address, March 4, 1933. In the
A

& address, President Roosevelt asserted, “This great Nation will endure as it
has endured, will revive and will prosper. So, first of all, let me assert my

;HE ONLY THI NG WE H AVE . ‘ firm belief that the only thing we have to fear is fear itself—nameless

O FEAR Is FEAR lTSE LF-- unreasoning, unjustified terror which paralyzes needed efforts to
convert retreat into advance.” How did Roosevelt's response to the Great
Depression re-shape federalism?

Franklin D. Roosevelt Presidential Library & Museum
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to care for millions of unemployed workers. Faced with
challenges that they could not meet and citizens whose
needs they could not assist, state and local governments
appealed to the national government for help.

Roosevelt Greatly Expanded the Role of the National
Government At hisinaugural addressin 1933, President
Franklin Delano Roosevelt made it clear that he was pre-
pared to bring the full power of the executive branch
to bear on the Great Depression. Should Congress not
take proper action to assist, he said “I shall ask Congress
for ... broad Executive power to wage a war against the
emergency, as great as the power that would be given to
me if we were in fact invaded by a foreign foe.”3’
Roosevelt was a savvy politician who, as a former
governor, exerted a powerful influence on the country
in a short span of time. Roosevelt knew that state gov-
ernments did not have the resources to handle the urgent
problems they faced. They were in no position to refuse
the big sums of federal aid that Roosevelt offered, even
if accepting financial aid meant trading away some state
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authority. This dynamic fundamentally changed the rela-
tionship between the states and the national government,
dramatically strengthening the role of the national gov-
ernment in the economy.

The expansion of national power under Roosevelt’s
New Deal—especially Congress’s authority to regulate
interstate commerce—permanently altered the relation-
ship between the states and the national government.
Cooperative federalism, in which both levels of government are involved in setting policy,
firmly replaced earlier models of dual federalism and made the national government at
least a coequal in many areas of public policy traditionally handled by the states.

Many programs that define modern cooperative federalism originated in Roosevelt’s
New Deal. For example, the Social Security Act of 1935 created a set of programs to
support vulnerable groups of Americans.’ It established unemployment insurance for
American workers. It set up old-age insurance and old-age assistance programs, later sup-
plemented with disability insurance. The Works Progress Administration (WPA) was the
largest of the New Deal public works programs.’” It was created to provide jobs for the
thousands of people who were unemployed during Great Depression. By 1943, the WPA
had brought 8.5 million Americans into the workforce.®® The WPA projects built infra-
structure projects to benefit the pubic, such as bridges, airports, schools, parks, and util-
ities.’® In addition, the program supported theater, music, and visual arts projects. Other
programs funded research, historic preservation, and public libraries.*°

The revolution in federalism was made possible by the severe economic crisis facing
the nation and the inability of states to handle its fallout. States were desperate for help
in handling the impact of the Great Depression, and the Roosevelt administration dras-
tically increased the role of the federal government as a result.
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A poster from 1935
informing Americans aged
sixty-five and older of their
benefits under the Social
Security program and how
to obtain them.
GraphicaArtis/Getty Images
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Section Review

3.3 Describe the development of American federalism over time.

REMEMBER °

The boundaries between the authority of national and state governments have changed over time.

Many of these changes have come about as a result of Supreme Court decisions in interpreting the
Constitution.

The New Deal fundamentally reshaped American federalism.

Thirteenth Amendment: constitutional amendment that outlaws slavery. (p. 73)

Fourteenth Amendment: constitutional amendment that provides that persons born in the United States are
citizens and prohibits states from denying persons due process or equal protection under the law. (p. 73)
Fifteenth Amendment: constitutional amendment that gave African Americans the right to vote. (p. 74)

dual federalism: a form of American federalism in which the states and the national government
operate independently in their own areas of public policy. (p. 74)

selective incorporation: the process through which the Supreme Court applies fundamental rights in the
Bill of Rights to the states on a case-by-case basis. (p. 75)

cooperative federalism: a form of American federalism in which the states and the national government
work together to shape public policy. (p. 75)

How has American federalism changed and developed? What factors have helped to drive this change?

How did nineteenth-century interpretations of American federalism deny some Americans their
fundamental rights?

How did the New Deal impact the relationship between the national government and the states?
Given the dynamic nature of federalism, what kinds of events might cause federalism to change in the future?

3.3 Review Question: Free Response

Carol Ann Bond learned that her husband was having an affair with her friend, Myrlinda Haynes,
who became pregnant. Bond stole and purchased chemicals, which she put on Haynes'’s door-
knobs and car handle, causing burns. Bond was changed with violating the Chemical Weapons
Convention Implementation Act of 1998, a federal law, which makes it a crime to use certain
chemicals with the intent to harm others.

In Bond v. United States (572 U.S. ___ (2014)), the Supreme Court ruled that Congress exceeded
its authority in passing the Chemical Weapons Convention Implementation Act because the law
infringed on the traditional police powers of the states.

After reading the scenario, use your knowledge of U.S. Government and Politics to respond to

parts A, B, and C.

A. Identify the constitutional provision that is common to both McCulloch v. Maryland (1819)
and Bond v. United States.

B. Based on the constitutional provision identified in part A, explain how the facts of Bond v.
United States lead to a different holding than in McCulloch v. Maryland.

C. Explain how another clause of the Constitution supports the ruling in Bond v. United States.
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During the second half of the twentieth century, the federal government expanded its role
in the economy. Many federal agencies created during the New Deal stayed in place, and
some grew larger. The dual federalism of the nineteenth and early twentieth centuries was
long gone. Cooperative federalism remained the dominant model.
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Grants-in-Aid and the
Expansion of Cooperative
Federalism

One of the primary tools that the federal gov-
ernment has used to achieve its policy objectives
within the states is grants-in-aid, money provided
to states by the federal government to carry out a
policy that the national government has decided
is important. This is known as fiscal federalism.
Categorical grants provide money to states or to
local or regional governments for specific policy
objectives and with certain conditions attached to
receiving or spending the funds. These conditions
may involve the requirement that the state, local,

or regional authority provide matching funds to TAVE GRANLYNS @ osmvwsriund com
receive the federal monies. They may also include

specific instructions on how the grant funds are

to be used. Sometimes categorical grants are awarded based on formulas that allocate federal
money according to factors such as population, income, and need.

Categorical grants-in-aid are an important source of national power. Though state,
local, and regional governmental authorities are often not required to accept these funds,
once they do so, they accept the national regulation that goes along with taking the money.
Once a state establishes a program based on the receipt of a categorical grant-in-aid, it
depends on the continued provision of those funds by the national government to avoid
disruption of the provision of services to its citizens and residents.

Categorical grants act as both a carrot—to encourage states to carry out national policy
objectives—and as a stick—to threaten states with the withholding of funds if they fail to
carry out the federal government’s policy objectives. According to critics of expanded national
power, categorical grants pose several problems for the states. They may act as “bribes to
induce subnational governments to execute national policies” at the expense of their own
authority.*! For example, most states raised the drinking age to twenty-one as a result of the
National Minimum Age Drinking Act, a condition of a block grant that provided transporta-
tion funds from the national government to the states. Officials and citizens of wealthier states
worry that their taxes are used to subsidize states that spend less money.* The uncertainty
surrounding the continued provision of the grants can make it harder for states to plan their
own budgets. Finally, the administration of these programs requires a further expansion of the
size of both national and state governments.

Sometimes, the federal government requires states to pay for programs without pro-
viding funds. Such requirements are called unfunded mandates. The Americans with
Disabilities Act of 1990 is an example. It required states to change existing public build-
ings to make them accessible to those with disabilities.** In passing this law, Congress
championed the rights of disabled individuals. It did so, however, at a cost to state budgets.

Those who favor the use of categorical grants as a tool of national policymaking empha-
size that redistributing money between states can reduce inequality among the states. Also,
these monies can help state, local, and regional governments improve the lives of their citi-
zens in ways that may not be possible without the help of the federal government.*

Social welfare involves health, safety, education, and opportunities for citizens. Under
the old system of dual federalism, social welfare policies were mostly under state control.
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A political cartoon depicts
the politically perilous
relationship between state
governments and the
federal government with
regard to grants. States
need federal aid, often
urgently, but they don’t care
for the increased weight of
federal authority that comes
with the funds.

Dave Granlund/Cagle Cartoons

grants-in-aid

federal money provided to
states to implement public
policy objectives.

fiscal federalism

the federal government’s use
of grants-in-aid to influence
policies in the states.

categorical grants
grants-in-aid provided to
states with specific provisions
on their use.

unfunded mandate
federal requirements that
states must follow without
being provided with funding.
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AP® Political Science PRACTICES

Analyzing Patterns in Data

Political scientists use data to explain patterns. A trend is a response might state, “From [year] to [year] the [describe
pattern of data that appears over time, demonstrating that a the data being measured] went from [numerical value] to
topic being measured is moving in a certain direction. Trends [numerical value].

can be short-term, appearing over a period of days, or months.

o

Explain one reason for a trend you identified in part 2.

Long-term trends can appear over several years.

1. Describe what the graph measures.

4. Explain one reason why it is difficult to draw conclusions
about the reasons for a trend using only the data.

2. ldentify two trends shown in the graph. Use specific
years and data points in your response. For example, your
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block grant

a type of grant-in-aid that
gives state officials more
authority in the disbursement
of federal funds.

Lyndon Johnson’s Great Society program in the mid-1960s expanded the federal gov-
ernment’s role in social welfare policy in part to ensure that states used these funds as
intended and did not discriminate against minorities.

The Medicaid program (1965) provided health-care assistance to low-income indi-
viduals receiving other forms of aid as well as to those “who were medically indigent but
not on welfare.”* As with many Great Society programs, Medicaid was funded partly
by the federal government and partly by the states. The Elementary and Secondary
Education Act of 1965 (ESEA) “provided for the first time, general federal support for
public elementary and secondary education.” Title I of the ESEA provided federal
assistance to children from low-income families in both public and private schools.

Devolution and Block Grants

When Richard Nixon was elected president in 1968, he promised to roll back the expan-
sion of national authority and return at least some of the power to the states. One of
Nixon’s main tactics to reduce national authority was the block grant. Though they are
still a type of grant-in-aid, block grants provide federal money for public policies in a way
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that tries to increase state, local, and regional
authority in how that money is spent and lessen
federal influence.

Efforts to restore more authority to the
states continued under the presidency of Ronald
Reagan, who, in his speech accepting the
Republican Party’s nomination in 1980, prom-
ised, “Everything that can be run more effec-
tively by state and local government we shall
turn over to state and local government, along
with the funding sources to pay for it.”* As
part of his program, Reagan increased the use of
block grants for social welfare programs. Block
grants help fund a variety of programs.*® The Department of Health and Human Services
provides block grants to set up programs to treat those with drug and alcohol addictions.
Another block grant provides assistance to those struggling with mental illness. The U.S.
Department of Energy provides block grants to help state and local government reduce
energy use, rely less on oil and gas, and improve energy efficiency.

Revenue sharing occurs when the federal government apportions tax money to the
states with no strings attached. States can use these federal funds for any governmental
purpose. Federal revenue sharing ended in 1986.* Mounting federal deficits will likely
prevent revenue sharing in the near future.

Devolution returns authority for federal programs to the states. Devolution increases
states” autonomy in economic and social policy by decentralizing control and administra-
tion of programs. One of the most important of these efforts focused on social welfare
policies. Democratic president Bill Clinton signed the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996 (PRWORA), which devolved social welfare
programs to the states.”* PRWORA replaced Aid to Families with Dependent Children
(AFDC)—a legacy of Roosevelt’s New Deal—with Temporary Assistance for Needy
Families (TANF), which placed time limits on receipt of welfare assistance and added
work requirements. Block grants gave states more authority in setting and enforcing the
rules of welfare programs.

Federalism and Public Policy: Education

In 1965, as part of Lyndon Johnson’s Great Society, the Elementary and Secondary
Education Act was passed in an effort to provide equal educational opportunities, par-
ticularly for students living in low-income areas.’! The Act provided federal grant money
for the states to create programs that would reduce dropout rates and improve schools.
The ESEA Act was reauthorized in 2002, with the passage of the No Child Left Behind
Act (NCLB).*? This controversial law provided states with grant money, if they agreed to
give standardized assessment tests to students at certain grade levels. The wave of testing
that followed was often criticized by school districts, teachers, parents, and, of course,
students. In 2015, NCLB was replaced with the Every Student Succeeds Act (ESSA).53
ESSA gave states more latitude in setting educational standards but retained mandatory
standardized testing.

Advocates of state control over education argue that the federal government has over-
stepped its bounds in asserting control over what has traditionally been a state issue. On
the other hand, advocates for federal education policy argue that students should not be
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Pediatrician Lanre Falusi
examining an infant patient
in a Maryland community
health clinic in 2015. With
powerful lobbying efforts
behind them, members
of the American Medical
Association pressured
Congress to revamp
physician reimbursement
under Medicare.

Andrew Harrer/Bloomberg/Getty Images

revenue sharing

when the federal
government apportions tax
money to the states with no
strings attached.

devolution
returning more authority to
state or local governments.
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AP® Political Science PRACTICES

Analyzing Graphs and Charts:

Perceptions of Federal, State, and Local Governments

The Pew Research Center is a nonpartisan organization that
conducts and analyzes public opinion through surveys and other
tools. In 2013, researchers asked a series of questions about indi-
viduals'views on how favorably they viewed the federal govern-
ment, their state governments, as well as their local governments.
Those who answer these kinds of surveys are called respondents.

This was not the first time Pew researchers had asked the ques-
tion. They had data going back to the 1990s. The researchers
presented the collection of their findings over time with a line
graph (sometimes called a line chart). A line graph presents data
as a set of points connected by lines:

The Gap in Perceptions of Federal, State,
and Local Governments
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@ 57 | Your state
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28| The federal
20 - government
in Washington
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Data from Pew Research Center

These kinds of graphs can be useful in presenting trends over time,
in this case a widening gap between the favorability ratings that
Americans who responded to the surveys (a group that changed
with each survey) gave to the federal government, their state
governments, and their local governments. According to these data,
there seems to be a notable decline in Americans’'favorable views of
the federal government in recent years. The researchers also found
that differences in favorability views of government might be con-
nected to the political party with which the individual answering
the survey affiliated, but not for every level of government.

Another way to present results of a survey is a bar chart, which
represents data with rectangles of different sizes. The bars can
be either horizontal or vertical.
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These data came from one administration of the survey,

in 2013. Note that differences in favorability ratings of the
federal government appear to be more strongly associated
with, or correlated with, political party affiliations (Republican,
Independent, and Democratic) than views of state and local
governments.

After studying these two presentations of data, consider and
answer the following questions:

1. Describe what the numbers in the first figure represent.

2. Describe what the height of each bar in the second figure
represents.

3. Explain one way in which the favorability rating of federal, state,
and local government is more connected to the political party
that a respondent affiliates with.

4. Pew Research is a respected organization, but let’s say that
it were not. Instead, consider how a research organization
might shape the surveys to advance an argument. Explain
how the wording of the questions might shape the results
presented (a topic to which we will return later in the
book).
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Per-Pupil Spending in Public Elementary-Secondary School Systems, by State: Fiscal Year 2013

The map shows spending per pupil across the states for grades pre-K through 12. The key highlights big differences in levels of
spending. Education traditionally was controlled by the states and local school districts. Many changes in funding happened in
response to desegregation and to Great Society programs. Looking at the color variations, is it possible to discern a source of tension
in a federal system—how much some states “subsidize” other states?

WA
MT
OR
ID
NV
uT
CA (ef0)
AZ NM
MS AL GA
X
A Less than $8,000
FL $8,000 to $9,999
$10,000 to $11,999
HI B $12,000 to $13,999
Il $14,000 to $15,999
H $16,000 or more

Data from Census Bureau

educationally disadvantaged based on the state in which they live. See Figure 3.5 for dif-
ferences in funding of schools. In the meantime, teachers, parents, and students are caught
in the middle as education policy continues to evolve.

Section Review

3.4 Explain how federalism changed in the twentieth and twenty-first centuries.

REMEMBER ¢ The federal government influences state policies through grants-in-aid.
e Ronald Reagan favored devolution, which returns some policymaking authority to the states.
KNOW e grants-in-aid: federal money provided to states to implement public policy objectives. (p. 79)
e fiscal federalism: the federal government’s use of grants-in-aid to influence policies in the states. (p. 79)
e categorical grants: grant-in-aid provided to states with specific provisions on their use. (p. 79)
e unfunded mandate: federal requirements the states must follow, without being provided with funding. (p. 79)

e block grant: a type of grant-in-aid that gives state officials more authority in the disbursement
of the federal funds. (p. 80)

e revenue sharing: when the federal government apportions tax money to the states with no strings
attached. (p. 81)

e devolution: returning more authority to state or local governments. (p. 81)

THINK Under what circumstances should the national government transfer more authority in policymaking back
to the states and local governments?
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3.4 Review Question: Free Response

Everything that can be run more effectively by state and local government we shall turn
over to state and local government, along with the funding sources to pay for it. We

are going to put an end to the money merry-go-round where our money becomes
Washington’s money, to be spent by the states and cities exactly the way the federal
bureaucrats tell them to.’* —Ronald Reagan, Presidential Nomination Acceptance Speech

After reading the passage, use your knowledge of U.S. Government and Politics to respond

to parts A, B,and C.

A. Describe the argument about federalism given in the quote.

B. Explain one way in which block grants devolve power from the national government to the

states.

C. Explain one way in which the national government uses grants-in-aid to control state

policies.
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Bl 3.5 The Supreme Court and
Modern Federalism

While Supreme Court cases, such as McCulloch v. Maryland, have been used to expand
the power of the national government, the Supreme Court has also protected states from
further encroachment on their power. The Tenth Amendment has become a more promi-
nent tool in asserting state authority in recent decades.

United States v. Lopez: Preserving States’ Authority

On March 10, 1992, Alfonso Lopez Jr. began yet another day of his senior year at Edison
High School in San Antonio, Texas. However, this day he entered his high school with
an unloaded .38 special revolver and five cartridges he kept in his pocket. He planned to
deliver the revolver and ammunition to another student, in exchange for $44. Through
anonymous sources, school authorities were made aware that Lopez was carrying an
unloaded revolver and confronted Lopez about these accusations. After admitting that
he was carrying a firearm and ammunition, Lopez was charged under a Texas state law,
which prohibited firearms in schools. The state charges were dropped, and Lopez was then
charged with violating the federal Gun-Free School Zones Act of 1990.5

Lopez moved to dismiss the charges, claiming that the act was unconstitutional
because Congress did not have the power to regulate public schools. The trial court denied
the motion, claiming that the Gun-Free School Zones Act was within the powers enumer-
ated to Congress under the Constitution, because activities within elementary, middle, and
high schools are related to interstate commerce.

After being tried and convicted, Lopez appealed to the U.S. Court of Appeals for
the Fifth Circuit, in hopes of reversing the decision by the trial court. Lopez and his law-
yers thought that Congress overstepped the enumerated powers granted in the commerce
clause in passing the Gun-Free School Zones Act. The Fifth Circuit agreed and the convic-
tion was reversed. The United States appealed the Fifth Circuit’s ruling, and the Supreme
Court agreed to hear the case. The U.S. government was required to prove that the Gun-
Free School Zones Act was constitutional under the commerce clause and that the law
regulated an activity that was substantially related to interstate commerce.

e Federalism
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The question presented to the Supreme Court was, “Is the 1990 Gun-Free School Zones
Act, forbidding individuals from knowingly carrying a gun in a school zone, unconstitu-
tional because it exceeds the power of Congress to legislate under the Commerce Clause?”%¢

The federal government argued that guns in schools increase violent crime, which
impacts the national economy. The government argued that crime is expensive, and insur-
ance spreads the cost of crime throughout the nation. The government also argued that busi-
nesses would not want to relocate to high crime areas, which impacts interstate commerce.

In a 5—4 decision, the Supreme Court upheld the ruling of the Fifth Circuit, finding, “The
possession of a gun in a local school zone is in no sense an economic activity that might . . . sub-
stantially affect any sort of interstate commerce.”>” Chief Justice William Rehnquist delivered
the majority opinion, with concurring opinions delivered by Justice Anthony Kennedy and
Justice Clarence Thomas. The majority opinion used a “slippery slope” argument, stating that
according to the government’s argument, “any activity could be looked upon as commercial.”

According to the majority opinion, if the Court were to rule that bringing a gun to a
local high school is interstate commerce,

Congress could regulate any activity that it found was related to the economic productivity
of individual citizens: family law (including marriage, divorce, and child custody), for exam-
ple. Under the theories that the Government presents . ... it is difficult to perceive any limita-
tion on federal power, even in areas such as criminal law enforcement or education where
States historically have been sovereign. Thus, if we were to accept the Government’s argu-
ments, we are hard pressed to posit any activity by an individual that Congress is without
power to regulate.®®

Under the government’s argument, the Court said, everything would be commerce,
and nothing would be left to the states.*

The Court reaffirmed that the Tenth Amendment creates a federal system, which pro-
tects state power. In the concluding paragraph of the opinion, the Supreme Court stated,

To uphold the Government’s contentions here, we would have to pile inference upon infer-
ence in a manner that would bid fair to convert congressional authority under the Com-
merce Clause to a general police power of the sort retained by the States ... and that there
never will be a distinction between what is truly national and what is truly local . . . This we
are unwilling to do.*°

Justice Stephen Breyer delivered the main dissenting opinion in which he concluded
that gun violence could influence interstate commerce and education. He reasoned that a
court should not examine a lone isolated case of regulation but rather the overarching effect

<

of firearms on education. He described the problem of gun violence as “widespread and
serious,” using statistics to demonstrate that thousands of children are impacted by vio-
lence in or near their schools nationwide. Justice Breyer concluded that Congress could have
reasonably concluded that guns in schools undermine educational opportunities, impairing
commerce nationwide. Although education is more than economics, Justice Breyer asserted
that education “has long been inextricably intertwined with the Nation’s economy.”

The Supreme Court’s decision in United States v. Lopez is important because it
reverses the trend toward expanding national power and reaffirms state police powers
under the Tenth Amendment. In 1997, in Printz v. United States, the Court again cited the
Tenth Amendment when it struck down portions of a federal law that required local law
enforcement officers to perform background checks on prospective handgun purchasers.®
These court decisions reversed a trend of broadening the power of the national govern-
ment and reasserted states’ authority.
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The same-sex marriage of
Thea Spyer, left, and Edie
Windsor, right, was legally
recognized by the State

of New York but not by
the federal government.
After the death of her wife,
Windsor successfully fought
to overturn a portion of a
federal law that defined
marriage as only between
opposite-sex couples.
Neville Elder/Corbis via Getty Images

AP® REQUIRED CASES

By this point in chapter 3, you have met the first two of the required cases in the U.S. Government
and Politics course. Keep in mind that you have to know the facts of each case, the question the
Supreme Court was asked to decide, who won, the reasoning used by the Supreme Court in
reaching the majority decision, and the logic put forth in the dissenting opinion. It’s also important
to be able to explain how the decision affects the interpretation of the U.S. Constitution.

Document Scope

McCulloch v. Maryland The McCulloch case established that Congress has the implied

power to charter a bank under the necessary and proper
clause, and states may not tax the federal government.

United States v. Lopez The Lopez case involves the Tenth Amendment. It limits the

federal government’s ability to pass legislation under the
commerce clause and gives more power to the states.

Same-Sex Marriage

States issue marriage licenses, and they have traditionally set the requirements for get-
ting married. However, marriage also involves civil rights. For example, in Loving v.
Virginia (1967),°* the Supreme Court overturned a Virginia law prohibiting interracial
marriage. Similar to the issue of interracial marriage in the 1960s, the more recent
issue of same-sex marriage highlighted the tension between states’ rights under the sys-
tem of federalism and the national protection of civil rights. In 2009, Edith Windsor’s
wife, Thea C. Spyer, passed away. They were married in Canada two years before,
and their same-sex marriage had been recognized as valid by New York, their state of
residence at the time of Spyer’s death.

Windsor and Spyer’s marriage, however, was not considered legal under federal
law. After her wife died, Windsor was not entitled to the same federal tax provisions
granted to surviving spouses in opposite-sex marriages. Windsor had to pay more than
$350,000 in federal estate taxes. With help, especially from the Lesbian, Gay, Bisexual,
and Transgender (LGBT) Community Center in New York City, she sued the federal gov-
ernment, claiming her right to have her marriage recognized as legal under federal law and
to “the equal protection principles that the
Court has found in the Fifth Amendment’s
Due Process clause.”®

Windsor’s case challenged the consti-
tutionality of the Defense of Marriage Act
(DOMA), passed by Congress during the
presidency of Bill Clinton in 1996 by pro-
ponents of traditional marriage. DOMA
had two substantive sections. One section
stated that for purposes of federal law, mar-
riage meant a legal union between a man
and a woman: “In determining the meaning
of any Act of Congress, or of any ruling,
regulation, or interpretation of the various
administrative bureaus and agencies of the
United States, the word ‘marriage’ means

86 CHAPTER 3 e Federalism

04_ABE_19536_ch03_063_096_pp5.indd 86

12/07/18 10:24 AM



only a legal union between one man and one woman as husband and wife, and the word
‘spouse’ refers only to a person of the opposite sex who is a husband or a wife.”*

Another section reaffirmed the power of the states to make their own decisions about
marriage: “No State, territory, or possession of the United States, or Indian tribe, shall be
required to give effect to any public act, record, or judicial proceeding of any other State,
territory, possession, or tribe respecting a relationship between persons of the same sex
that is treated as a marriage under the laws of such other State, territory, possession, or
tribe, or a right or claim arising from such relationship.”® This section of DOMA made
clear that same-sex marriage did not fall under the protection of the full faith and credit
clause, which states, “Full faith and credit shall be given in each state to the public acts,
records, and judicial proceedings of every other state. And the Congress may by general
laws prescribe the manner in which such acts, records, and proceedings shall be proved,
and the effect thereof.” Under the full faith and credit clause, a state is required to rec-
ognize and honor the public laws of other states unless those laws are contrary to the
strong public policy of that state. Full faith and credit is why, for example, you only have
to obtain a driver’s license from one state.

In a 5-4 decision in United States v. Windsor (2013), the Supreme Court ruled that
the section of DOMA classifying only opposite-sex marriages as legal under federal law
was unconstitutional.®” In his majority opinion, Justice Anthony Kennedy denounced the
intent of DOMA, stating, “The history of DOMA’s enactment and its own text demonstrate
that interference with the equal dignity of same-sex marriages, a dignity conferred by the
States in the exercise of their sovereign power, was more than an incidental effect of the fed-
eral statute. It was its essence.”®® In his dissent, Justice Samuel Alito, joined in part by Justice
Clarence Thomas, challenged the foundations of the majority’s logic, claiming, “Same-sex
marriage presents a highly emotional and important question of public policy—but not a
difficult question of constitutional law. The Constitution does not guarantee the right to
enter into a same-sex marriage.”®

While the Supreme Court in Windsor validated state-recognized same-sex marriages
for federal purposes, it did not strike down the other substantive clause of DOMA, which
allowed states to reject same-sex marriage licenses from other states. Same-sex marriage
was legal in some states but not in others.

Windsor’s victory in court spurred James Obergefell and John Arthur to action. In
July 2013, after a decades-long commitment to each other, Obergefell married Arthur on
the tarmac of a Maryland airport. The two men lived in Ohio, which did not recognize
same-sex marriage, so they flew to Maryland, which did. Arthur was struggling with
amyotrophic lateral sclerosis (ALS), a progressive neurological degenerative disease. The
disease has no known cure.”

The two men had flown to Maryland in a medical transport plane, seeking to get
married while they still could. In an interview with BuzzFeed News a few months before
the Court’s decision in his case, Obergefell described their ceremony: “We landed at
Baltimore, sat on the tarmac for a little bit, said ‘I do,” and 10 minutes later were in the air
on the way home.””! John Arthur died in October 2013, three months after their wedding.

Ohio law did not permit Obergefell to be listed as the surviving spouse on Arthur’s
death certificate. Rather than accept Ohio’s refusal to recognize their marriage, Obergefell
sued. “This case,” he said, “was another way to take care of him and to respect him and to
respect our relationship.””?

In 2015, in its decision in Obergefell v. Hodges, the Supreme Court affirmed the legal-
ity of Obergefell and Arthur’s marriage and guaranteed the right of all couples to marry
in yet another 54 vote. Citing constitutional protections of fundamental civil liberties
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James Obergefell in 2015,
two and a half months
before the Supreme

Court decision that would
guarantee marriage equality
for all Americans.

Maddie McGarvey/The Washington Post/
Getty Images

and the right to privacy, Justice Kennedy, in his majority opinion,
affirmed that “the right to marry is a fundamental right inherent in
the liberty of the person.”” The Obergefell case legalized same-sex
marriage nationwide.

Reflecting on his case in an interview with USA Today two
months before the Court’s decision, Obergefell recalled how he felt
about having to fly, given his husband’s serious medical issues, to

another state just to get married: “All T thought was, ‘This isn’t
right .. 77
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— As Angel Raich and Diane Monson pursued their claims for the

use of medical marijuana through the American legal system, they

did so against a politically murky background. The boundaries between state power and

national power were not definitively settled. Local governments were caught in the middle
because the laws in their states conflicted with federal law.

In 2004, the U.S. Supreme Court took up the case of Angel Raich and Diane Monson.
The issue was whether the power of the federal government to ban marijuana under the
Controlled Substances Act superseded California’s legalization of medical marijuana.

In skeptical questioning of the women’s attorneys, Justice Antonin Scalia, a conserva-
tive, challenged their assertion that growing and distributing cannabis—even if it stayed
within California’s borders—would not contribute to the national market for marijuana.
Justice Breyer, considered one of the liberal members of the Court, suggested that a better
course of action for medical cannabis advocates was to change federal law itself.

In Gonzales v. Raich (2005), the Court ruled against Raich and Monson by a 6-3
vote. The Court sided with the authority of the federal government—and that of Congress
under the commerce and supremacy clauses of the Constitution. The Supreme Court dis-
tinguished this situation from the Lopez case by stating, “the CSA regulates quintessen-
tially economic activities: the production, distribution, and consumption of commodities
for which there is an established, and lucrative, interstate market.””> The Supreme Court
determined that it did not matter whether Raich and Monson were personally involved in
interstate commerce because Congress had a rational basis for concluding that the market
for marijuana as a whole substantially impacted interstate commerce.

If marijuana grown at home for private use can be considered interstate commerce,
then what can’t be? In the debates over American federalism, defining the proper limits of
the commerce clause remains a hotly contested issue.

Today, the landscape has changed from the time of Gonzales v. Raich. More than half
of the states have passed laws allowing the use of marijuana for certain medical condi-
tions. Others have decriminalized the possession of small amounts of marijuana, substitut-
ing civil fines for criminal penalties. In addition, nine states and the District of Columbia
have legalized marijuana for recreational use. (See Figure 3.6.) Federal law, however, has
not changed, and marijuana is still illegal under federal law.

State laws allowing marijuana use have put recent presidential administrations in a
tight spot. During President Barack Obama’s term in office, fully enforcing the Controlled
Substances Act in the states had become very difficult. In December 20135, in a federal suit
brought by neighboring states against Colorado (one of the four states in which recreational
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Marijuana Legalization Today

State law related to marijuana varies, as this map shows. Some recent changes to state laws are still
being phased in.

E  Prohibited for any use

Legal for medical use,
limited THC content
I Legal for medical use

Il egal

Data from and map created with information from NORML

use had been made legal), Obama’s solicitor general argued in a brief presented to the
Supreme Court that it should not decide to hear the case. To some observers, the administra-
tion’s position implied “that marijuana should be federally legalized—even for recreational
use.””® The Justice Department, under the president’s direction, however, retained authority
to prosecute under the CSA, though it was to focus on drug trafficking and not on prosecut-
ing “individuals who were in ‘unambiguous compliance with existing state laws.””””

The boundary between state and federal laws governing medical and recreational mar-
ijjuana use remains unsettled. According to the Office of National Drug Control Policy, “It
is important to recognize that these state marijuana laws do not change the fact that using
marijuana continues to be an offense under federal law.””®

By 2016, it had become harder for the federal government to enforce the Controlled
Substances Act because strict enforcement would have meant putting more than a million, per-
haps millions, of state-law-abiding citizens in federal prison, not to mention the political fall-
out from fully executing the law.” In a 2013 memo, the Department of Justice under President
Obama affirmed the legality and supremacy of the Act but also acknowledged the impossi-
bility of complete enforcement of the law in the states. The memo stated, “The Department
is also committed to using its limited investigative and executorial resources to address the
most significant threats in the most effective, consistent and rational way.”* In the memo, the
Justice Department declared that instead it would focus on preventing access to marijuana by
youth, transport of marijuana from a state in which it is legal to states in which it is not, and
the use of firearms in connection with the production or distribution of marijuana.

With the election of Republican Donald Trump as president in 2016, many observ-
ers thought that federal policy might shift toward letting the states regulate medical and
recreational marijuana use, possibly reclassifying or even removing marijuana from the
list of controlled substances under the federal law. With the confirmation of Jefferson
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Section Review

Sessions as Attorney General, however, that possibility became unlikely because Sessions
expressed strong opposition to relaxing federal enforcement. In a letter written by Attorney
General Sessions on July 24, 2017, he responded to concerns expressed by the Governor
of Washington Jay Inslee and the state attorney general. Attorney General Sessions stated:
“Congress has determined that marijuana is a dangerous drug and that the illegal distribu-
tion and sale of marijuana is a crime. The ‘recreational licensed’ marijuana market is also
incompletely regulated . . . Since legalization in 2012, Washington State marijuana has
been found to have been destined for 43 different states.”®' In 2018, Sessions announced
that he was withdrawing federal guidelines that limited federal prosecutions, leaving it to
each individual U.S. Attorney whether to prosecute or not.*? This decision exposed the
conflict between federal and state marijuana laws.

How to deal with the fact that an individual may comply with the laws of her or his
state but at the same time break federal law is a fundamental question of federalism that is
still unanswered. American federalism has always been loosely defined. In the twenty-first
century, it remains as hotly contested as it has been for most of the nation’s history.

3.5 Discuss the current status of American federalism and how it might continue to evolve.

REMEMBER o

In United States v. Lopez, the Supreme Court reaffirmed states’ rights under the Tenth Amendment.
What issues are likely to challenge the balance of power between the national and state governments
in the rest of the twenty-first century?

Will the power of the national government grow or will states successfully reassert their powers
in the twenty-first century?

3.5 Review Question: Argumentation

Under the Every Student Succeeds Act (ESSA) of 2015, states are required to test students in
reading and mathematics once a year in grades 3 through 8, as well as once in high school. They
must also test kids once in science in grade school, middle school, and high school. States that
fail to comply with the ESSA lose federal educational funds.

Make an argument that the ESSA is either constitutional or unconstitutional.

In your essay:

e Articulate a claim or thesis that responds to the prompt, and use a line of reasoning to defend it.

e Use at least TWO pieces of relevant and accurate evidence to support your claim.

e At least ONE piece of evidence must be from one of the listed foundational documents:
Constitution of the United States

Federalist No. 10

e Use a second piece of evidence from another foundational document from the list or from your study of federalism.
e Use reasoning to explain why the evidence you provided supports your claim or thesis.
e Use refutation, concession, or rebuttal to respond to an opposing or alternative perspective.
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Chapter 3 Review

AP°® KEY CONCEPTS

e federalism (p. 64) e Tenth Amendment (p. 68) e dual federalism (p. 74)

® unitary system (p. 66) e reserved powers (p. 68) e selective incorporation (p. 75)
e confederal system (p. 66) e concurrent powers (p. 68) e cooperative federalism (p. 75)
e federal system (p. 67) e full faith and credit clause (p. 69) e grants-in-aid (p. 79)

e enumerated or expressed powers (p.67) ®  extradition (p. 70) e fiscal federalism (p.79)

e exclusive powers (p. 67) e privileges and immunities clause e categorical grants (p. 79)

e implied powers (p. 67) (p.70) * unfunded mandate (p. 79)

e commerce clause (p. 68) *  Thirteenth Amendment (p.73) e block grant (p. 80)

e necessary and proper clause (p. 68) * Fourteenth Amendment (p.73) e revenue sharing (p. 81)

e supremacy clause (p. 68) * Fifteenth Amendment (p. 74) e devolution (p. 81)

AP® EXAM PRACTICE and Critical Thinking Project

MULTIPLE-CHOICE QUESTIONS

1. Which of the following pairs of statements correctly describes both federal and unitary systems?

Federal Unitary
A. Powers of the states are expressly defined | The vague language of the constitution
in the Constitution. limits the power of the national government.
B. Most of the power is given to the state The national government shares power with
governments. state governments.

C. The national government has most of the | The national government has all of the
power. power, and there are no state governments.

D. Power is constitutionally shared between The national government may grant certain
the national and state governments. powers to the states.

2. Which of the following statements best describes the impact of the Supreme Court’s decision in
McCulloch v. Maryland?

A. The Court ruled that states have authority over commercial activity within their borders,
weakening national power.

B. The Court ruled that the necessary and proper clause allows the national government to
create banks, strengthening national power.

C. The Court upheld a division of power between the states and the national government by
allowing states to tax national banks within their borders.

D. The Court ruled that creating a national bank fell within the national government’s
enumerated powers, confirming national power.
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3. By holding that Congress may regulate activity that is neither interstate nor commerce
under the Interstate Commerce Clause, the Court abandons any attempt to enforce the
Constitution’s limits on federal power . . . —Justice Clarence Thomas, dissenting opinion,

Gonzales v. Raich

Which of the following statements best describes the viewpoint conveyed in the quotation?

A. The federal government’s authority under the commerce clause applies to interstate and
commercial activity.

B. The commerce clause allows the federal government to regulate commercial activity within
each state.

C. The Tenth Amendment established a federal system of government where powers are
reserved to the states.

D. The system of federalism is threatened by the national government’s expansion of power
under the commerce clause.

4. Federal nutrition guidelines require public schools to serve healthy lunches to students and
limit the amount of “junk food” available in vending machines. A state seeking to challenge
these nutrition rules should cite which of the following cases?

A. McCulloch v. Maryland

B. United States v. Lopez

C. Gibbonsv. Ogden

D. None of these cases could serve as precedent.

82015
The DALLY SIGNAL
Dist by King Fratires

1975

Glenn Foden/The Daily Signal

5. Which of the following statements best describes the viewpoint expressed in the political
cartoon?

A. States should have the authority to make policy over moral issues, such as abortion and gay
marriage.

B. The Supreme Court makes controversial decisions.

C. Supreme Court decisions do not resolve long-standing disagreements over social policy
issues.

D. The Supreme Court should not make decisions involving the division of power between the
national government and the states.
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6. In 1993, Congress enacted the Brady Handgun Violence Prevention Act,® mandating that
anyone seeking to buy a firearm must first undergo a federal background check. One provision
in that act required state law enforcement officials to conduct those background checks.

In Printz v. United States (1997),% the Supreme Court declared that portion of the act to be
unconstitutional, reasoning, “The Federal Government may not compel the States to enact or
administer a federal regulatory program.” Which constitutional provision most logically and
directly supports the Court’s conclusion in the quoted language?

A. Supremacy clause

B. Necessary and proper clause
C. Second Amendment

D. Tenth Amendment

Questions 7 and 8 refer to the graph.

Expansion of Grants to State and Local
Governments by Function, 1960-2011
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7. Which inference is most clearly drawn from the graph?

A. More federal grant money goes to “Other” than to all
specifically identified categories combined.

B. During the period 2000-2010, “Transportation” funding
grew by a greater percentage than “Income security”
funding.

C. The category receiving the largest federal funding has
shifted over time from “Education, training, employment,
and social services”in 1975 to “Health”in 2011.

D. The same amount of funding has been allocated to
“Community and regional development” each year since
1978.

04_ABE_19536_ch03_063_096_pp5.indd 93
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8. What is the significance of the data on the graph, and how
do the data relate to American government and politics?

A.

o

For over fifty years, the federal government has become
increasingly involved in state and local governmental
affairs.

. The federal government has forced the states to devote

a larger share of their budgets to health and income
security.

Federal spending on items such as defense and border
security has decreased since 1960.

The federal government is no longer subject to the
checks and balances that were established in the
original Constitution.
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Questions 9 and 10 refer to the passage.

The idea of a [unitary] government involves in it, not only an authority over the
individual citizens, but an indefinite supremacy over all persons and things, so far as they
are objects of lawful government. . . . In [that] case, all local authorities are subordinate
to the supreme; and may be controlled, directed, or abolished by it at pleasure. In [a
federal system], the [regional] authorities form distinct and independent portions of the
supremacy, no more subject, within their respective spheres, to the general authority, than
the general authority is subject to them, within its own sphere.

—James Madison, Federalist No. 39

9. Which of the following statements best describes the 10. Which constitutional concept is best reflected in the
author’s perspective and reasoning? passage?
A. The U.S. Constitution should be ratified because a A. Cooperative federalism
unitary government is preferable to the Articles of B. Constitutional supremacy

Confederation.

B. The powers that the Constitution would grant to the
national government will not intrude upon the power of
state governments.

C. The supremacy clause will subordinate state
governments to the federal sphere.

D. Lawful government has the authority to make any laws it
deems necessary and proper for effectuating a peaceful
society.

C. Dual federalism
D. Separation of powers

FREE-RESPONSE QUESTIONS

1. On September 3, 2015, the New York Times reported the following, in an article entitled “Clerk
in Kentucky Chooses Jail Over Deal on Same-Sex Marriage”: “A Kentucky county clerk who has
become a symbol of religious opposition to same-sex marriage was jailed Thursday after defying
a federal court order to issue licenses to gay couples. The clerk, Kim Davis of Rowan County, Ky.,
was [jailed] for contempt of court. .. "%

After reading the passage, use your knowledge of AP® U.S. Government and Politics to respond
to parts A, B, and C.

A. Identify the constitutional provision that empowers the federal judge to jail Ms. Davis under
this scenario for her failure to follow the Supreme Court’s ruling.

B. Explain how the constitutional provision you identified in part A relates to the concept of
federalism.

C. Explain how the federal and state governments both play a role in policymaking regarding
marriage.
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2. Use the information in the table to answer parts A, B, and C.

Federal Versus State Share of Medicaid Spending, 1960-2010

Spending in billions of dollars (and percentage share borne by each government)

1960 1970 1980 1990 2000 2010
Total Medicaid 0 5.3 26.0 73.7 200.3 397.2
spending
Federal 0 2.8 14.5 42.6 116.8 266.4
government’s share (53%) (56%) (58%) (58%) (67%)
of total Medicaid
spending
State governments’ 0 2.5 11.5 31.1 83.5 130.9
share of total (47%) (44%) (42%) (42%) (33%)
Medicaid spending

Data from Centers for Medicare and Medicaid Services

A. Describe two trends that can be seen from the chart over the period 1960-2010.
B. Explain how the principles of dual and cooperative federalism differ from one another.

C. Explain how the principles of dual and cooperative federalism can be inferred from the data
in the chart.

ARGUMENTATION QUESTION

During the ratification debate, Federalists and Antifederalists disagreed over the scope and meaning
of the necessary and proper clause appearing in Article I, Section 8, Clause 18 of the Constitution.
In particular, the two sides debated whether that clause would lead either to eliminating state
governments entirely or at least rendering them powerless. Does the past 230 years of constitutional
history prove the arguments of the Federalists? Or does it prove the arguments of the Antifederalists?
In your essay:
e Articulate a claim or thesis that responds to the prompt, and use a line of reasoning to defend it.
e Use at least TWO pieces of relevant and accurate evidence to support your claim.
e Atleast ONE piece of evidence must be from one of the listed foundational documents:

Articles of Confederation

Constitution of the United States

Brutus No. 1

Federalist No. 51

e Use a second piece of evidence from another foundational document from the list or from your
study of federalism.

e Use reasoning to explain why the evidence you provided supports your claim or thesis.
e Use refutation, concession, or rebuttal to respond to an opposing or alternative perspective.
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CRITICAL THINKING PROJECT

Writing a Letter to the Editor on a Controversial Issue

Read the following excerpt from a news article.

Supreme Court denies Oklahoma and
Nebraska challenge to Colorado pot

By JOHN INGOLD | jingold@denverpost.com and
RICARDO BACA | rbaca@denverpost.com | The Denver Post
PUBLISHED: March 21, 2016 at 2:34 am | UPDATED: October 2, 2016 at 4:08 pm

The U.S. Supreme Court on Monday
declined to hear Nebraska and Oklaho-
ma’s proposed lawsuit against Colora-
do’s legal marijuana laws.

The 6-2 vote means the nation’s high-
est court will not rule on the interstate
dispute, and Colorado’s legal cannabis
market is safe — for now.

“Since Colorado voters overwhelming
passed legal recreational marijuana in
2012, we have worked diligently to put in
place a regulatory framework — the first in
the world — that allows this new industry
to operate while protecting public health
and safety,” Colorado Gov. John Hicken-
looper said in a statement Monday. “With
today’s Supreme Court ruling, the work
we’ve completed so far remains intact.” . . .

Nebraska Attorney General Doug Peter-
son said he was disappointed, but that
he is working with partners in Oklaho-
ma “and other states” to figure out their
next steps “toward vindicating the rule
of law,” according to a statement. “To-
day, the Supreme Court has not held that
Colorado’s unconstitutional facilitation
of marijuana industrialization is legal,”
Peterson said in the statement, “and the
Court’s decision does not bar additional
challenges to Colorado’s scheme in fed-
eral district court.”

Oklahoma Attorney General Scott Pruitt
added: “The fact remains — Colorado
marijuana continues to flow into Oklaho-
ma, in direct violation of federal and state
law. Colorado should do the right thing
and stop refusing to take reasonable steps
to prevent the flow of marijuana outside
of its border. And the Obama administra-
tion should do its job under the Consti-
tution and enforce the Controlled Sub-
stances Act. Until they do, Oklahoma will
continue to utilize every law enforcement
tool available to it to ensure that the flow
of illegal drugs into our state is stopped.”

Colorado Attorney General Cynthia H.
Coffman celebrated the victory but also
acknowledged that Nebraska and Okla-
homa’s concerns won’t disappear with
the court’s ruling.

“Although we’ve had victories in several
federal lawsuits over the last month, the le-
gal questions surrounding Amendment 64
still require stronger leadership from Wash-
ington,” Coffman said in the statement.

While the attorneys general were all
hoping for more federal guidance, legal
experts aren’t surprised they got so little.

Nebraska and Oklahoma filed the pro-
posed lawsuit more than a year ago,
and it specifically challenges Colorado’s
ability to license and regulate marijuana
businesses. The two states say Colorado’s

system impermissibly conflicts with fed-
eral law and creates burdens for them
by increasing the amount of pot coming
across their borders.

Because the matter involves a dispute
between states, it was filed directly to
the Supreme Court. The first step in the
lawsuit was for the justices to decide
whether they even wanted to consider
it. When the Supreme Court does accept
such cases, the subsequent litigation can
go on for years or even decades.

Attorneys for both the state of Colora-
do and the Obama administration had
urged the court not to take up the law-
suit, while a group of former leaders of
the Drug Enforcement Administration
sided with Nebraska and Oklahoma and

asked the court to accept the case.

In 2012, Colorado voters legalized pos-
session of small amounts of marijua-
na and also authorized the creation of
state-administered rules that would al-
low stores to sell marijuana to anyone
over 21 years old. Those stores opened
in 2014, and since then, Nebraska and
Oklahoma say they have seen an in-
creased number of people bringing mar-
ijjuana into their states, in violation of
both their state laws and federal law.

The Supreme Court justices spent more
than a year pondering whether to take the
case. The proposed lawsuit was scheduled
and rescheduled five times for a closed-
door conference, where the justices would
debate the merits of taking the case.

Write a letter to the editor of the Denver Post taking a position on the Supreme Court’s decision not to take the case brought by

Nebraska and Oklahoma.

uA wN o

Your letter should articulate a clear, defensible claim.
Support your letter with evidence from this chapter.
Refute, concede, or rebut the opposing perspective.

Limit your letter to a single, double-spaced page.

Focus on the principles of federalism, and not on the perceived benefits or harms associated with legalizing marijuana.

Source: From“Supreme Court Denies Oklahoma and Nebraska Challenge to Colorado Pot,” by John Ingold and Ricardo Baca, Denver Post, October 2, 2016.
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AP® EXAM PRACTICE and Critical Thinking Project

MULTIPLE-CHOICE QUESTIONS

1. Tax protest groups have been organized throughout the United States. Some of these groups
claim the tax system unfairly benefits the wealthy. Others oppose local property taxes. Some
groups want a flat tax, in which everyone would pay the same percentage of income. These

groups are an example of:
A. American political culture
B. Republicanism

C. Civil society

D. Popular sovereignty

Questions 2 and 3 are based on the political cartoon.

¥€9% ¥Y€$

Polyp.org

2. The cartoon best represents which theory of American
democracy?

A. Elitism

B. Pluralism

C. Participatory democracy
D. Republicanism

3. The protests shown in the cartoon are an example of

A. Elite democracy

B. Republican government
C. Pluralist democracy

D. Popular sovereignty

UNIT 1 REVIEW 35

Copyright © Bedford/St. Martin’s. Uncorrected proofs have been used in this sample chapter. Distributed by Bedford/St. Martin’s. Strictly for use with its products. Not for redistribution.



Question 4 is based on the map of civil liberties throughout the world.

Civil liberties ~ oy
(10 = perfect)
Bl <265
B 2.65-3.82
3.82-5.29
5.29-6.76
6.76-7.94
7.94-8.82
I 8.82-9.41
Bl > 941
I No data

Data from Economist Intelligence Unit

4. Which of the following conclusions is supported by the map?
A. The United States is the most democratic country in the world.
B. The United States has a comparatively high level of civil liberties.
C. Civil liberties are increasing worldwide.
D. North America is more democratic than Western Europe.

5. Why did Shays's Rebellion cause concern about the effectiveness of the Articles of
Confederation?

A. It demonstrated the weakness of state legislatures.

B. It demonstrated the financial insecurity of the national government.
C. It raised fears about tyranny of the minority.

D. It raised fears about tyranny of the majority.

Questions 6-8 are based on the quotation.

He has the power of receiving ambassadors from, and a great influence on their
appointments to foreign courts; as also to make treaties, leagues, and alliances with
foreign states, assisted by the Senate, which when made becomes the supreme law of
land. He is a constituent part of the legislative power, for every bill which shall pass the
House of Representatives and Senate is to be presented to him for approbation. If he
approves of it he is to sign it, if he disapproves he is to return it with objections, which
in many cases will amount to a complete negative; and in this view he will have a great
share in the power of making peace, coining money, etc., and all the various objects of
legislation, expressed or implied in this Constitution. —Antifederalist Paper 67
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6. Which of the following statements summarizes the

A0

argument made in Antifederalist Paper 677

A. The Constitution creates an executive with too much
power.

B. Checks and balances make it too difficult to pass laws.
C. Treaties will become the supreme law of the land.

D. The Constitution makes the president a member of the
legislature.

Which of the following constitutional provisions best
supports the arguments made in Antifederalist Paper 677

A. Article |, Section 8

B. Articlell, Section 1

C. Article lll

D. The supremacy clause

8. Which of the following statements in Federalist No. 51
directly addresses the arguments made in Antifederalist
Paper 677
A. “A dependence on the People is, no doubt, the primary

control on the government.”
B. “Different interests necessarily exist in different classes
of citizens.”

C. “Each department should have a will of its own.”

D. “The society itself will be broken into so many parts
... that the rights of individuals . . . will be in little

danger.”

How do separation of powers and federalism impact civil society?

A. The reserved powers of the states protect the rights of assembly and free speech, ensuring a

lively civil society.

B. The Constitution prevents the formation of civil society groups that operate as factions.

C. Wealthy groups have more access to policymakers.

D. There are multiple access points for civil society groups to influence policymaking.

Bradford Veley/Cartoonstock

10. Which of the following best describes the viewpoint in the cartoon?

11

A. The Constitution creates a republican form of government.

B. The Constitution is a living document that changes with the times.

C. Checks and balances prevent one branch of government from becoming too powerful.

D. The Tenth Amendment protects states’ rights.

Which of the following best describes the impact of the Three-Fifths Compromise?

A. Southern states received more representation in the House of Representatives.

B. Southern states received more representation in the Senate.

C. It expanded the rights of African Americans.

D. It increased the political power of state governments in the South.
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12. Which of the following best describes the argument made in Federalist No. 10?
A. Factions can be eliminated through a system of checks and balances.
B. Factions are healthy because they represent different political viewpoints.
C. Factions are inevitable, but republican government can control them.
D. Factions are necessary to protect the minority from tyranny of the majority.

Questions 13 and 14 are based on the quotation.

In United States v. Morrison (2000)," the Supreme Court struck down the Violence Against Women
Act of 1994, stating:

Gender-motivated crimes of violence are not, in any sense of the phrase, economic
activity. While we need not adopt a categorical rule against aggregating the effects of any
noneconomic activity in order to decide these cases, thus far in our Nation’s history our
cases have upheld Commerce Clause regulation of intrastate activity only where that
activity is economic in nature.

13. Which of the following cases best serves as precedent for 14. Which of the following cases would best support an
the decision in United States v. Morrison? argument that Congress did not exceed its authority in
A. Marbury v. Madison (1803) passing the Violence Against Women Act?
B. United States v. Lopez (1994) A. Gonzales v. Raich (2005)
C. Gibbonsv. Ogden (1824) B. McCulloch v. Maryland (1819)
D. McCulloch v. Maryland (1819) C. United States v. Lopez (1994)

D. Marbury v. Madison (1803)
Questions 15 and 16 are based on the map.

States and Spending of TANF Funds on
Core Welfare Reform Services

By,

AZ

AL GA Percent spent
LA 0-19%
20-39%
B 40-59%
Il 60-90%
Data from Department of Health and Human Services, 2015 TANF funding
15. The map supports which of the following statements? 16. Which of the following type of grants-in-aid is most likely
A. Welfare spending has increased in some states by to lead to the result shown in the map?
60-90 percent. A. Block grants
B. The amount of welfare money each state receives from B. Categorical grants
the national government varies. C. Unfunded mandates
C. States in the South are more likely to spend TANF funds D. Formula grants

on core welfare reform services than states in the North.

D. States have discretion in how to spend welfare funds
they receive from the federal government.
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Questions 17 and 18 are based on the quotation.

Schools won’t have to cut the salt in meals just yet and they can serve kids fewer whole
grains, under changes to federal nutrition standards announced Monday. The move by
the Trump administration rolls back rules championed by former first lady Michelle
Obama as part of her healthy eating initiative. ~ —U.S. News and World Report, May 2, 2017

17. Which of the following best describes the trend explained 18. Which part of the Constitution would states use to

in the passage? challenge federal nutrition guidelines?

A. Devolution of power A. The Tenth Amendment

B. The use of grants-in-aid to influence state policies B. The necessary and proper clause

C. Executive oversight C. The enumerated powers in Article |, Section 8
D. Congressional authority under the commerce clause D. The supremacy clause

19. What was the trend in the decisions of the Supreme Court under Chief Justice John Marshall?
A. The commerce clause was restricted to cases involving trade between states.
B. The Tenth Amendment was used to expand the power of state governments.
C. The national government gained power in comparison to the states.
D. The necessary and proper clause was used to expand the power of the executive.

STATES SHOULD RE
ALLOWED To SET
T#E}R OWN Poucn-:s

GOVERNMENT

ORSTRUCTIONISM...
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-7 DOESNT HAVE ¥ To STRICTER NUTS2o
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Nick Anderson / Cartoonist Group

cartoonistgroup.com

20. Choose the pair that best represents the concepts illustrated in the cartoon.

A. Popular sovereignty Federalism

B. Natural rights Separation of powers
C. Civil liberties Supremacy clause

D. Republicanism Civil liberties

UNIT 1 REVIEW 39

Copyright © Bedford/St. Martin’s. Uncorrected proofs have been used in this sample chapter. Distributed by Bedford/St. Martin’s. Strictly for use with its products. Not for redistribution.



FREE-RESPONSE QUESTIONS

ARALIES

@wudfu!ﬂ@@mim

They say we should
move beyond pr
and get mvolved

in the political
process...

Jimmy Margulies/Cagle Cartoons, Inc.

1. Use the cartoon and your knowledge of U.S. Government and Politics to answer the questions.
A. Identify the viewpoint expressed in the cartoon.
B. Describe whether the cartoon represents participatory, pluralist, or elitist democracy.
C. Explain how the cartoon relates to American political culture.

When Democrats couldn’t pass their carbon cap-and-trade plan, the Obama
administration instituted a power plan that outstripped the legal authority Congress
had afforded the Environmental Protection Agency. If Trump is successful in rescinding
these onerous regulations, he will be reinstituting boundaries on the regulatory state.
If your goal is inhibiting energy production, then elect members of Congress to pass

legislation that does so.> —David Harsanyi

2. Use the excerpt and your knowledge of U.S. Government and Politics to answer the questions.
A. Describe the viewpoint expressed in the excerpt.

B. Describe two ways in which the Constitution prevents one branch of government from
becoming too powerful.

C. Explain two reasons why the founding fathers created a system of checks and balances.
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ARGUMENTATION QUESTION

The Brady Handgun Violence Prevention Act, enacted in 1993, required a national system to instantly
run a background check on people who wanted to purchase handguns. Montana and Arizona
challenged the part of the law that required state officials to conduct the background checks.?

Construct an argument that the provision of the Brady Act requiring state officials to conduct
background checks is constitutional or unconstitutional. Defend your position using evidence from
at least one required document from the list below, as well as your knowledge of federalism and the
Constitution. Identify at least one argument that would be made by an opponent of your argument
and explain why that argument is less convincing.

e U.S. Constitution e United States v. Lopez (1994)
e McCulloch v. Maryland (1819)
In your response, be sure to:
e Articulate a defensible claim or thesis that responds to the question
e Support your claim with at least two pieces of accurate and relevant evidence
e Use reasoning to organize and analyze your evidence
e Respond to an opposing or alternative perspective using refutation, concession, or rebuttal

CRITICAL THINKING PROJECT

Constitution Art Project

This project takes you beyond the AP® Exam to think critically and creatively about the Constitution
and federalism. Create an artistic analogy that represents the U.S. system of government and label the
following parts:

e (itizens e The President e The Supreme Court
e The Congress e At least one of the following e Judicial review
owers
e At least one of the following P e The bureaucracy
BOREIN * Vetooflaws ¢ Implements laws
e Makes laws e Commander-in-chief
e Abpoi e The states
e Overrides presidential vetoes ppointment power
) e Sians treaties e Local governments
¢ Budgetary authority g !

) e Police powers
e Senate confirms appointments

e Senate ratifies treaties

Use poster paper, and make your artwork colorful. Your artwork can be drawn by hand, or you can
create a collage. Your goal is to illustrate how the institutions and levels of government work together.

Example:

In an American Government League baseball game, the
constitution is the home plate. The pitcher represents Congress,
and the baseball represents a law. When a law misses the home
plate, the umpire, representing the Supreme Court, calls an out.
When the batter, representing the president, hits a home run, he
scores. The bureaucracy carries out its task of putting the run on
the scoreboard, as the citizens cheer.

An umpire calls Chase Hedley out at the plate. In the
analogy, this resembles the Supreme Court exercising
the power of judicial review.

Denis Poroy/Getty Images
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"This text has several strengths that 1 appreciated, and I think that 1SEN-10¢ 1-319-2507L-2
my students will as well. One of the main aspects of the text that ISBN-13: 978-1-319-2207L-1
I enjoyed was the clear and straightforward way that the complex
concepts of federalism were explained. Often, texts can be hard for
students to read and to follow. However, this text clearly explains

topics and includes plenty of stories and anecdotes that are on topic
and interesting for a high school student."
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